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Is Inclusive
Education a
Human Right?
John-Stewart Gordon

Introduction
The widespread view - proclaimed by proponents
of disability studies, some disability federations, and
many disabled people - that there is a human right to
inclusive education, was eventually substantiated by
international law with the UN Disability Convention
(CRPD)' in 2006. One of the most discussed issues
in disability studies concerns the CRPD; the contributions are legion. Surprisingly, there are hardly any
substantial contributions that pay particular attention
to the important question of whether inclusive education is a moral human right,2 and, if so, how this
particular human right could be morally justified.3 A
related topic that is frequently discussed concerns the
question of whether inclusive education is compatible
with the International Bill of Human Rights.4 Other
scholars, such as Theresia Degener,6 wholeheartedly
support the idea that inclusive education is a substantial legal and moral human right. The majority of
scholars in the debate do not (really) question the idea
that there is a moral human right to inclusive education, but simply take it for granted - which is one of
the main reasons why there is hardly any critical discussion on this issue. According to them, the normative question of whether one should endorse inclusive
education is not a real question; for them it is already
clear that inclusive education is better than separate
education.6
In this article, I question the general idea that inclusive education - i.e., to teach all students in one class
- is a moral human right. Human rights are, primarily, universal moral norms that bind all people in all
places at all times, independently of any legal recognition. They are primarily universal moral rights
and, secondly, international legal rights observed and
enforced by nation-states. 7Whether the right to inclusive education is indeed a legally justified human right
depends on the empirical fact of its origin - that is,
whether it has been legally authorized in a recognized
procedure by the appropriate legal bodies. In this
respect, the right to inclusive education is - legally
speaking - a human right." In general, it is possible
to determine the lack of plausibility of a legal human
right, if one is, for example, able to show the following: first, the particular human right is (permanently)
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inconsistent with, or even contrary to, other legal
human rights; second, that it is not in accord with the
spirit of the International Bill of Human Rights; third,
that the feasibility of a particular legal human right
is (permanently) prevented by practical reasons (e.g.,

I. Preliminary Remarks
This section offers a brief overview of the three main
models of disability in contemporary debate - the
individual or medical model, the social model, and the
human rights model - and provides some information about the three main forms of education, which are inclusive education,

In this article, I question the general ide a that
inclusive education - i.e., to teach all st udents
in one class - is a moral human right.
the human right to paid vacation); and fourth, that
it does not withstand moral criticism. In my article,
I do not question that, legally speaking, the right to
inclusive education is a human right, since the legal
authorization that led to the CRPD was correct. I will
argue, however, that - from a moral point of view - it

should not be seen as a human right and hence, in the
last consequence, it should, then, also not be seen as a
legal right, even though it is a human right from the
current legal standpoint.
This rejection does not commit me to the claim that
inclusive education as such should not be endorsed if
it can be reasonably accomplished. On the contrary,
I propose a refined model of inclusive education that
allows teaching both impaired and non-impaired
students in one school, and even in one class if the
impairment of the student does not rule out reasonable participation. After all, it seems unrealistic, for
example, to fully "include" deaf-mute students or students with mental or complex impairments in regular classes. That is, medical impairments are limiting
factors of inclusive education. Furthermore, it seems
highly paternalistic to make inclusive education mandatory if parents and their impaired children agree
that a homogenous educational setting would be more
beneficial. The right to inclusive education should not
limit their right to freedom of education.
The first part of this article contains some preliminary remarks concerning three different models of
disability, i.e., individual, social, and human rights,
and briefly outlines the different meanings of inclusive, integrative, and segregated education. The last
section of the first part gives a detailed overview of the
different layers of the idea of human rights in education. The second part depicts some of the most important pro and contra arguments for inclusive education. The third part is a detailed discussion on some
vital issues in the context of justice in education and
disability. Here, I examine the notion of equality in
different settings.
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integrative education, and segregated

education. The last part of this section
concerns human rights and, in particular, the human right to education, in
contrast to the human right to inclusive
education. The goal of this section is to
show the general line of reasoning that I
will take in this article, and to provide some valuable
background information.
1. Models ofDisability
The three most important models of disability are the
individual, social, and human rights models, which
attempt to offer an explanation of what disability is
and what it is not. In addition, they suggest particular actions that might solve complex problems, such
as social exclusion in the context of disability. Proponents of the individual - or medical - model of dis-

ability claim that the medical condition of having an
impairment is disabling (i.e., impairment=disability).
According to them, disability is an intrinsically bad
state that should be cured in order to restore "normal"
or "typical" biological human functioning. Impairments are emphatically not seen as simple variations
of human beings that are equally valuablel when compared with normal human functioning.9
Proponents of the social model of disability - most
notably adherents of disability studies - convincingly
argue that the person's medical condition or impairment is not disabling.What is disabling is a society
that discriminates against people with impairments
when, for example, there are no ramps for people
who depend on wheelchairs and want to access public buildings or public transportation. They claim that
society must change in order to get rid of disabilities
since disabilities are -

by nature -

socially con-

structed. Impairments are seen as variations in human
beings that should be acknowledged and appreciated
by others who are not impaired.o
The human rights model of disability - institutionalized by the CRPD11 - does appreciate the value
of the social model of disability by acknowledging
that disability is socially constructed and not simply a matter of one's individual medical condition.
However, the human rights model goes beyond this
approach by proclaiming that people with impairments do have enforceable human rights. People
755
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with impairments do not depend on discriminating
alms; instead, they have legal rights to things like
appropriate welfare services and inclusive education.12 The CRPD requires the global community to
dismantle all forms of discrimination against people
with impairments. It is not the impaired individual,
as suggested by the medical model, but society that
must change.
It seems correct, however, to assume that each of
the disability models bears some truth that is ignored
by the rival models. For example, it seems reasonable
to claim that most forms of disabling circumstances
are - by and large -

caused by society (as suggested

The model of inclusive education that is highlighted
in the CRPD and proclaimed as a legal human right
requires the educational sector of each member state
that has signed and ratified the CRPD to educate
students with impairments in the same class as nonimpaired students. Whether this also rules out dedicated schools for students with specific impairments,
such as intellectual impairments, learning difficulties,
quadriplegia, and sensory impairment, is a matter of
debate. Inclusive education is expensive and requires
the member states to invest a great deal of money in
order to provide the pre-conditions for joint education, such as proper buildings and well-equipped

Most contributions on inclusive education in the context of disability
refer to human rights, in particular to the CRPD, which was the first
international legal human rights document to proclaim inclusive education
a human right. However, hardly any research details what kind of
human right the "human right to inclusive education" really is.
by the social model of disability), while acknowledging the fact that having an impairment is not necessarily -

or commonly -

seen as intrinsically neutral or

even good, and hence is not seen as a simple variation
of human functioning that is equally valuable when
compared with "normal" human functioning (see
the medical model of disability). Incontrovertibly, as
argued by the human rights model, the view that people with impairments should not simply be objects of
charity but should be rather seen as bearers of human
rights is convincing and well justified. The question
remains, however, whether the human right to inclusive education should be on the human rights agenda.
This will be discussed below.
2. Inclusion,Integration,andSegregation
in Education
One should readily assume, however, that "all" people working in the field of disability are trying their
best to avoid discrimination and to help the people
who have been impaired at birth or through accident
or disease. There is, of course, a wide range of different approaches, particularly within the educational
setting, which attempts to accomplish the best for
all parties concerned, taking into account students
with impairments, students without impairments,
teachers, and parents. There are at least three main
approaches in education for students with disabilities
at present: inclusive education, integrative education,
and segregated education.
756

classrooms, as well as special training for teachers.
In addition, inclusive education also requires team
teaching, where the specialist subject teacher will
be teaching alongside (several) teachers of students
with special needs. It turns out - based on teaching
experiences - that this is a real challenge. The overall
rationale of inclusive education is that the educational
system must adjust to accommodate people with
impairments and not vice versa.
The model of integrative education offers particular
students with impairments the possibility of attending mainstream schools if they are able to adjust to
the educational setting of the school in question. This
usually excludes a large number of students with
impairments such as learning difficulties or sensory
impairments who, in light of the CRPD, have the legal
human right to inclusive education. There is also a
lack of team teaching in mainstream schools, and students with impairments are required to cope with the
situation - almost always - alone, with little external

help.
The model of segregated education usually offers a
wide range of special schools, focused on the needs of
the students in question. Students with impairments
are also, of course, given the opportunity to attend
regular schools if they fulfil the pre-conditions, but
a non-inclusive education system commonly develops a range of special schools for people with impairments in order to provide a homogenous teaching
atmosphere. Inclusive and integrative education is by
JOURNAL OF LAW, MEDICINE & ETHICS
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nature heteronomous. Segregated education is seen as
discriminating because special schools promote and
substantiate exclusion not only in education but also
thereafter in society.

3. On Human Rights
Most contributions on inclusive education in the context of disability refer to human rights, in particular
to the CRPD,13 which was the first international legal
human rights document to proclaim inclusive education a human right. However, hardly any research
details what kind of human right the "human right to
inclusive education" really is. For example, is inclusive
education a special right that each impaired person
enjoys? Or, is it rather a group right? Is it a general
right that belongs to all human beings? Are there any
reasonable limits to inclusive education? Are the bearers of the corresponding duties of the human right to
inclusive education individualsor collectives, and what
is the exact content of the duties? These and related
questions are of great importance. In order to examine
whether inclusive education is a legal and moral human
right, one must go beyond the mainstream discussion
in disability studies and discuss the very meaning of a
human right. Ontologically speaking, just because the
UN proclaims that inclusive education is a legalhuman
right does not necessarily mean it is a moral human
right. In fact, this article does not attempt to illuminate
the issue of whether deeming inclusive education to
be a human right is consistent with the rights found in
the Universal Declaration of Human rights" and both
Covenants - the International Covenant on Economic,
Social and Cultural Rights15 and the International Covenant on Civil and Political Rights.16 Rather, the idea is
to question the claim that inclusive education is a moral
human right.
A. HUMAN RIGHTS

Human rights are, primarily, universal moral norms
that bind all people in all places at all times, independently of any legal recognition. They are, primarily, universal moral rights and, second, international
legal rights observed and enforced by nation-states.
It is a matter of debate among scholars whether all
human beings have human rights simply because they
are human beings (in question, for example, might be
foetuses, people in permanent vegetative states, the
status of collective rights, beings with non-human
natures such as animals and the environment). The
philosophy of human rights shows that there is currently no common ground with regard to the moral
and legal justification or the ontological and epistemological status of human rights. Despite major problems concerning the theoretical foundations of human
HUMAN RIGHTS AND DISABILITY * WINTER 2013

rights, there is a widespread agreement on the practical importance of human rights.17
Historically speaking, one can by now distinguish
four generations of human rights development. The
first generation of human rights concerned political
rights - which were by nature participationrights and civil rights, which were by nature (so-called) rights
ofdefense against possible encroachments of the state
(18th and 19th centuries). The second generation of
human rights concerned social, economic, and cultural
rights; they can be summed up under the heading of
general welfare rights (20th century). The third generation of human rights applied to collective or group
rights, for example the rights of indigenous people such
as Native Americans and Inuits (late 20th century).
Finally, the fourth generation of human rights applies
to non-human nature, such as higher animals like the
great apes and the environment (21st century).
In fact, some scholars, such as the classical utilitarian Jeremy Bentham8 as well as, more recently,
Alasdair MacIntyre 9 claim that there are no human
rights. Others, such as Maurice Cranston, 2 0 argue that
only political and civil rights are real human rights
- thereby excluding socioeconomic rights from the
human rights agenda. Many contemporary scholars,
however, believe that the idea of human rights is valuable, and that it could be possible to reach a consensus
on basic rights without having a consensus on their
theoretical foundations (e.g., Loren Lomasky21). The
ultimate question is, then, which path should be followed. If one argues that there are no human rights,
then it necessarily follows that there is also no human
right to education; if one sides with Cranston, then it
turns out that there is also no moral human right to
education. For proponents of a human right to inclusive education such as Degener,2 2 the only possible
option is to follow the general line of reasoning, at least
according to Lomasky and others who claim that the
idea of human rights is valuable independently of an
attainable consensus on the theoretical level. Whether
this is a valid position remains to be seen.
B. HUMAN RIGHT TO EDUCATION

23

What does it mean to state that there is a human right
to education? In Article 26 of the Universal Declaration of Human Rights, one can find an initial answer
to this important question. Here, the Declaration
states that the main goal of education - which should
be free, compulsory in the early years, accessible, and
based on merit for higher education - is the following:
1. To fully develop human personality
2. To strengthen respect of human rights and
fundamental freedoms
757
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3. To promote understanding, tolerance, and
friendship among nations and different
groups (with respect to religion and ethnicity)

dignity because it can contain - but is not necessarily
limited to - valuable social ties.

4. To support the UN in its efforts to maintain

C. HUMAN RIGHT TO INCLUSIVE EDUCATION26

world peace
As Mona MontakeP convincingly puts it, the right to
education has become a right to human rights education. In this respect, the human right to education seen as an empowerment right - is not only a particular human right but also a fundamental instrument
for the furtherance of other human rights.25 In fact,
this view makes education the fundamental anchor of
the whole human rights agenda.
However, one might raise the question what the
notion of "full development of the human personality"
really means. Does it mean to live a good life according
to Western standards, i.e., to successfully compete in a
highly competitive market based on the best available
education possible, in order to make a lot of money
to enjoy the fruits of capitalism? Or is the goal more
moderate: that one should, at least, be able to read,
write, and calculate in order to meet the standards for
a dignified life? Furthermore, who knows what a dignified life really is and what its constituents are? Is a
simple life with no elementary education always inferior? As many anthropologists have taught us, many
indigenous peoples were content without having an
elementary education - which usually contains more
than being able to read, write, and calculate - and
were in accord with nature, animals, and their fellow
tribe members (at least, until they encountered Western "civilization"). Of course, if shame, lack of education, and religious superstition lead to social exclusion
of people with impairments because the traditional
belief system proclaims that congenital impairment is
a divine punishment, then one should enlighten the
people by providing valuable information, for example, to explain the medical causes of impairments in
order to help people with congenital impairments to
resist becoming social outsiders. In this and related
cases, proper education can be a reliable protection
against false religious and traditional beliefs.
In general, it seems that there are at least two different notions of education at work: first, educationi
consists in gaining as much specialized knowledge as
possible (narrow sense); secondly, education2 is not
only about the acquisition of specialized knowledge,
but also offers social elements that enable a person to
become a valuable member in his or her community
(wide sense). Following this line of reasoning, it might
well be the case that the so-called simple life in which
people have no or hardly any specialized knowledge
or little educationi is not necessarily a life without
758

Most scholars are content with the fact that the CRPD
states that inclusive education is a legal human right.
They do not morally question the idea of whether it
is reasonable and well justified to refine the human
right to education in order to make it legally obligatory to internationally endorse inclusive education. To
fail to do so is to adopt either integrative or segregated
education in the educational system, which is, then, a
human rights violation.
Scholars such as Cranston 27 have argued that
human rights are by nature negative rights, as rights
of non-interference (associated with the first generation of human rights). Instead, positive rights such as
welfare rights obligate others, like the nation state, the
community, and fellow members, to assist, support,
and promote the bearer of a positive right to accomplish his or her legitimate claim (associated with the
second, third, and fourth generation of human rights).
For example, Cranston justifies his refusal to accept
the socioeconomic human right to paid vacation by
pointing out that this would be an instance of a positive human right which is non-existing. Furthermore,
he argues that the human right to paid vacation is a
utopian ideal and therefore will never become a real
right.?8
Analogously, one could argue that the human right
to inclusive education is a positive right and stands for
a utopian ideal that will never be realized globally and
therefore - since human rights are real and enforceable international basic rights - inclusive education
is simply not on the list of real human rights.29 A
somewhat different response might highlight human
rights as regulative ideals that will never be realized
to full extent - since they are ideals by nature -

but

according to which we should strive for as much as
possible, since they stand for important ideas and promote valuable goals. The latter approach, by accepting the claim that human rights are both negative and
positive rights, would allow for integrative education
but try to accomplish inclusive education wherever it
is possible.
Let us assume - for the sake of argument -

that

human rights can be both negative and positive rights
and that some human rights are inspirational by
nature and promote valuable goals that people strive
for. Would these comprehensive concessions guarantee that inclusive education is also a moral human
right?
It seems uncertain, after all, that inclusive education is a consistent legal human right that is compatJOURNAL OF LAW, MEDICINE & ETHICS
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ible with the International Bill of Human Rights and
the Additional Protocol § 2,1 of the European Convention on Human Rights (e.g., Christine Langenfeld)ao.
For example, if parents have the legal right to educate their children in a non-traditional way, maybe in
home schooling (or even un-schooling), then it seems
strange to proclaim a human right to inclusive education.3' If - as many scholars and lay people proclaim
- integrative and segregated education is a human
rights violation, then this causes severe problems
by undermining the fundamental right of the freedom of education. For example, if parents and their
impaired children both agree that a special school
for people with learning difficulties would be a better
fit by providing a secure environment, then it seems
highly paternalistic - legally and morally -

to only

offer inclusive education. This fact is substantiated by
the rather unconvincing claim that special schools for
people with learning difficulties are, in the last consequence, a human rights violation.
The remainder of this article will examine the problem of whether inclusive education is a moral human
right by analyzing the complex net of important
notions related to inclusive education, such as nondiscrimination and equality of opportunity.

II. Education - From Exclusion to Inclusion
In her report on the right to education in 2002, the
special rapporteur of the United Nations for the right
to education, Katarina Tomasevsky (1998-2004),
depicted a historical development of four stages concerning the right to education from exclusion to inclusion.32 This paragraph certainly inspired the "Guidelines for Inclusion: Ensuring Access to Education
for All" (2005) published by the UNESCO-Initiative
"The Right to Education for Persons with Disabilities:
Towards Inclusion" that was founded in 2001 in order
to promote the interests of people with impairments.
The four developmental stages focus on children and
teenagers with impairments, and show how the process from exclusion to inclusion in education depends
on the social preferences of a given community that, in
turn, deeply influence to whom and how education is
provided, as follows33:
1. Denial: Students with impairments receive no
education (social exclusion)
2. Acceptance: Students with impairments
receive segregatededucation based on beneficence and charity
3. Understanding: Students with impairments
receive an integrativeeducation in addition to
support of their special educational needs
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4. Knowledge: Inclusive educationfor all
students
Without doubt, social exclusion that amounts to not
educating students with impairments is a severe
human rights violation ("denial") that should be
avoided. In this sense, the three historical stages of
the different forms of education - inclusive ("knowledge"), integrative ("understanding"), and segregated
("acceptance") - do reflect a development.
However, it seems still unreasonable, contrary to
what many die-hard inclusive educationalists wholeheartedly proclaim, to allow students who happen to
be in coma or in a persistent vegetative state (PVS) to
participate in an established class.- On the contrary,
it might be the case that this action undermines the
human dignity of the comatose student, who has not
given his or her informed consent. This is, then, a case
of good intentions that unfortunately produce rather
bad consequences. The claim that it is to the benefit
of the comatose student who will somehow be able
to receive "valuable" experiences can be reasonably
called into question. Furthermore, if proponents claim
that other students will socially benefit from having a
comatose person in the class, this is even more problematic, since the comatose student is only a means
to an end and hence he or she is eventually only an
instrument for some higher goals.
What about less extreme cases? It seems, all in all,
correct that one should promote inclusive education
as long as it is reasonably applied and also allows
for exceptions due to the complexities of particular
impairments and the consent of the particular students with impairments who might feel safer in a more
homogenous setting. In addition, other non-impaired
students do also have the right to the best available
education in order to successfully compete in a highly
competitive job market. This right, as some opponents
could claim, might be infringed by permanent interferences caused by students with particular impairments
and, in general, a slower acquisition of knowledge if,
for example, students with learning difficulties attend
the same class, so that the subject matter cannot be
properly taught in the available time. This amounts to
a collision of rights - the right to inclusive education
of people with impairments and the right to the best
education of non-impaired students. Whether it is
possible to successfully mediate between the two positions will be further discussed below.
The following table offers an overview of some of
the most important pro and contra arguments concerning inclusive education, which is widely seen as
the silver bullet against marginalization, stigmatization, and discrimination. I briefly comment on the
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Table of the Pro and ContraArgurnents for Inclusive Education
Pro

Contra

Empowerment: Promoting the capabilities of impaired people
to participate in the social life of the community.*

Better care: Better care for people with impairments is provided at
special schools with experienced and specially trained teachers.

Comments: This is without doubts a valuable goal, but it is difficult to determine whether inclusive education and/or special
schools can better accomplish this goal.

Comments: Depending on the medical impairment, it seems possible
that students with impairments can also attend non-special schools without lacking good care.A case-by-case decision seems appropriate.

Equality: Equal opportunities for students with and without
impairments in education.

High costs: Inclusive education is extremely expensive if applied to all
students with impairments (e.g., teachers, buildings, infrastructure).
Comments: This is correct.

Comments: Whether the ideal of equal opportunities necessarily leads to inclusive education is a matter of debate. For
example, opponents of inclusive education argue that the idea of
equal opportunities is best guaranteed by also providing better
care and attention for extreme cases at special schools.
Social benefit: Social benefit through heterogeneity for nonimpaired students in the classroom and school. Education is not
only about gaining knowledge.

Injustice: Students hinder non-impaired students in their learning effects with impairments due to additional noise, time-consuming special
care and attention for the impaired students, numerous repetitions for

Comments: Social benefit is an important value. However, it
does not do justice to realities outside the education system in
which people must compete for jobs in a highly competitive job
market based on educational merit.

students with learning disabilities, etc. Gaining knowledge is very important in order to get a good job in the highly competitive job market.
Comments: It might be possible that the important value of the social
benefit outweighs practical limitations in class.

Respect: Respecting human dignity leads to inclusive education.

Utopian idea: Realizing widespread inclusive education is utopian by
nature since one is unable to put this idea into practice. In this respect,
the human right to inclusive education is comparable with the human
right to paid vacation; it will never become a practical reality.
Comments: Inclusive education could work as a regulative idea that
urges society to implement it as far as possible.

Comments: The use of the notion of human dignity in (bio-)
ethical discourses is problematic and hence the term should be
avoided.** Whether human dignity necessarily leads to inclusive
education is questionable.
Recognition: Inclusive education promotes recognition and
understanding of people with impairments.
Comments: This is an excellent point.

Exclusion: Some students with complex impairments might be excluded and hence the very idea of inclusive education is undermined.***
The regular school system seems to be overcharged to include students
who can neither hear nor speak, or severely mentally impaired students.
Comments: It is correct that regular schools are overcharged by more
extreme cases, but this is the reason why society needs well-equipped
inclusive schools that are able to deal with such cases.

Diversity: Promoting a conception of people that favours diversity and sensitivity over homogeneousness.
Comments: Whether heterogeneousness in education is always best should be empirically examined.

No better results: Empirically speaking, it is questionable whether
students with impairments become, in general, better students in a more
heterogeneous learning context.****
Comments: This claim must be evaluated by empirical studies.

Autonomy: Freedom of choice by respecting the individual
autonomous decision of the student with impairment to opt for
inclusive education.

Social outsiders: It has been shown that students with impairments
who were attending regular schools become social outsiders at some
point. This, in turn, negatively affects their self-conception and lowers
their self-esteem.***** Social inclusion at schools cannot be forced upon
others without first changing society at large.
Comments: One should, of course, have recourse to special measures
to avoid students with impairments becoming social outsiders.

Comments: If the medical condition allows inclusive education, then one should always support it.

Better results: Students with impairments will become better
students in a heterogeneous learning atmosphere.
Comments: This claim must be justified by empirical studies.
Table references:
* M. C.Nussbaum, Frontiers ofjustice: Disability, Nationality, Species Membership (Cambridge/London: Belknap, 2006).
** R.**R. Macklin,"Dignity as a Useless Concept: It Means No More Than Respect for Persons or Their Autonomy," BMJ 327, no.7429 (2003): 1419-1420.
SL.Tamor and M. Peterson, Inclusive Education - Progressive Education:What Is the Relationship? Whole Schooling Consortium (Detroit:Wayne State University, 2001).
*
M. Grohnfeldt and A. Leonhardt,"Die UN-Konvention und ihre Folgen - ein Uberblick aus Sicht der Fdrderschwerpunkte Horen und Sprache," Sonderpddogogische Firderung heute 57, no. 2 (2012): 121-131, at 124;B. Lindner, Schulische Integration Hbrgeschddigter in Boyern Untersuchung zu den Ursochen und Folgen desWechsels hiirgeschddigter Schiller von der oligemeinen Schule an dos Fdrderzentrum, Fdrderschwerpunkt Hdren (2007), available at <http://edoc.ub.uni-muenchen.de/7941/i
Lindner Brigitte.pdf> (last visited October 1, 201 3).
***** Id., at 126; M. Dederich,"Inklusion als Menschenrecht und Bedingung der Mbglichkeit fur Chancengleichheit?" in I.Wallimann-Helmer, ed., Chancengleichheit
und'Behinderung'im Bildungswesen (Freiburg im Breisgau: Karl Alber, 2012): 24-52, at 47.
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arguments and discuss the strongest points of each
side in more detail.
The table of pro and contra arguments reveal the
hopes and fears of people who either support or
oppose inclusive education. The most important point
is, however, that both sides attempt to help and to promote students with impairments and seriously care
for them. The remaining complex issue is how this can
be accomplished - either through inclusive or integrative education. The idea of a complete segregated
education for all students with impairments, independently of the nature of the impairment is, indeed,
discriminatory and a violation of their fundamental
rights. In the following, I briefly discuss the empowerment argument and the better care argument.

Pro: The Argument of Empowerment
The general idea of promoting the capabilities of students with impairments so that they can participate
in the social life of the community is an important
and valuable goal. Proponents claim that this goal can
be best accomplished by inclusive education - that
is, to teach all students in one class independently of
the complexity of the particular medical impairment
in question. Social exclusion might be fostered and
maintained when students with impairments are confined to attend special schools.
Proponents of inclusive education who appeal to the
argument of empowerment usually refer to Martha
Nussbaum and her well-known capabilities approach
in the context of justice and disability.3' The general
idea is that each person - impaired or non-impaired
- should be promoted by the state so that he or she
can acquire the means, or basic3 6 capabilities, to live a
good and valuable human life. At first sight, it seems
promising to follow Nussbaum and others who proclaim that inclusive education is important in order
to empower students with impairments by promoting their capabilities to participate in the social life of
the community. If there is a fundamental right to the
development and fulfilment of one's own basic capabilities, then it seems acceptable to justify the right to
inclusive education by appealing to Nussbaum's capabilities approach. At second glance, however, it seems
that the capabilities approach has the potential to discriminate against people with complex impairments,
if the impairments prevent those people from fully
developing their basic capabilities despite the support offered, as Sigrid Graumann 7 rightly observes. If
this is the case, then the lives of people with complex
impairments should be seen as less valuable compared
to the lives of non-impaired people, at least according to Graumann's reading of Nussbaum. Whether
this also leads to withholding support from those who
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would be unable to fully develop their basic capabilities is a matter for further discussion. It is conceivable,
however, that - following this line of reasoning - one

might jeopardize the idea of "full" inclusive education
by separating out people with complex impairments
who will never be able to fully develop their basic
capabilities. Many advocates of inclusive education,
however, would disagree with the latter claim since
they believe that all people are, in general, able to live
a good life independently of the complexity of the particular impairment.
Additionally, the idea of universal human rights,
to which the legal human right to inclusive education belongs, is by nature alien to virtue ethics.3 Even
if Nussbaum's virtue ethical capabilities approach
attempts to almost close the right-virtue gap between
human rights and basic capabilities,40 it still remains
unclear how human rights could be adequately conceived in virtue-ethical terms. This otherwise interesting idea - that human rights come very close to
what she thinks basic capabilities stand for - remains
unconvincing from a more traditional virtue-ethical
point of view.4 ' To put it in a nutshell, the capabilities
approach fails on two points: first, it might potentially
discriminate against people with complex impairments concerning the value of life, and second, it is
unclear how a virtue-ethical approach could adequately endorse universal human rights, including the
human right to inclusive education.
Finally, methodologically speaking, the capabilities
approach itself does not necessarily favor inclusive
education over other reasonable forms of education.
On the contrary, it could also be argued on the basis
of the capabilities approach that most students with
complex impairments could be better educated at special schools at which they receive the best possible care
and attention because their basic capabilities will be
better promoted at these well-equipped schools. That
would, however, undermine the general idea of inclusive education to teach all people in one class independently of the complexity of the particular medical
impairment.

Contra: The Argument for Better Care
Proponents of the better care argument might claim
that students with complex impairments such as those
who are deaf, deaf-mute, deaf-blind, or have mental
impairments, should not be educated in the same class
together with non-impaired students. In such cases as could be argued - better care is provided at special
schools that are able to provide the appropriate environment for the particular impaired student (see, e.g.,
Framework for Action on Special Needs Education
199442). Against this background, why then should
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one attempt to provide less care for students with
complex impairments who rely on professional care
provided in a particular setting?
Yet it might well be the case that under the pretext
of better care - proponents think that students with
complex impairments should not slow down the educational process of non-impaired students by virtue of
their need for intense care and attention. This argument is analogous to the claims of most teachers, politicians, and citizens in the Czech Republic on inclusive
education for Sinti and Roma, who currently receive
either a segregated education or no education at all.
This is because people argue - among other things
- that they are, in general, less smart and hence they
need proper care and attention at a special school,
since they would otherwise slow down the educational
process for other students. In 2007, the European
Court of Human Rights passed a judgment on the situation of Sinti and Roma, to end their segregated education because it violated their fundamental human
right to freedom from discrimination?1 Students with
complex impairments often face the same unfortunate
fate by receiving a comparably worse education at special schools. The consequence is, then, that they have
worse life prospects, and employers, in general, back
off from hiring people with complex impairments
based on their education at special schools and also
have a general prejudice against people with complex
impairments.
Furthermore, proponents of the better care argument argue that in some extreme cases, in which the
student is, for example, deaf-mute or deaf-blind, inclusive education is unable to adequately care for these
students. In this case, not only the particular impaired
student but also the non-impaired students would suffer a difficult situation in class. If this is correct, then
one should teach students with complex impairments
at special schools that are adequately equipped for
these difficult cases. Moderate advocates of inclusive
education do accept the view that not all students
should attend the same class because of the limiting
aspects of a particular impairment. In contrast, more
radical proponents of inclusive education, such as people who endorse progressive education, believe that
all students - no matter how complex the particular
impairment is - can (and should) be educated in one
class.4" It seems that radical proponents of inclusive
education are afraid that allowing special schools to
exist might undermine the disability movement itself,
and, therefore, they do not want to make any exemptions at all. Exemptions, it could be claimed, open the
door for less extreme cases, which leads to a slippery
slope and eventually perpetuates the status quo. This
situation is conceivable, and we should try to avoid a
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slippery slope by providing strict guidelines in order
to decide which students and which complex impairments might reasonably qualify for special schools in
order to receive the best possible care and attention.
The previous discussion and overview of the pro
and contra arguments provide the background for
the next section, regarding the very meaning of the
human right to inclusive education.

III. Justice in Education and Disability
The first brief section concerns an often - but
wrongly - proclaimed analogy between injustice in
education concerning African Americans and people
with impairments, by pointing out the distinctive difference of the motif at stake. Against the background
of an analysis of the meaning, scope, and limits of the
human right to inclusive education, the second section examines the notion of equal opportunities and
the egalitarians' claim that we ought to equalize undeserved life prospects.
1. Equality in Education - The Linda Brown Case
In his article, Christian Lindmeier45 mentions that
Katarina Tomasevsky justifies the idea that availability in education is also a matter of equality by appealing to, among other things, the historical decision
concerning the famous Linda Brown case in the U.S.
Supreme Court in 1954. The Supreme Court ruled
in favor of the young African-American daughter of
a priest who wanted to attend the closest primary
school, which was only for white students, by claiming
that "separate is not equal,' thereby proclaiming that
segregated education based on race was an infringement of the principle of equality and hence a violation
of the constitution.
Analogously, contemporary proponents of inclusive education often argue that their case is similar
to that of segregated education concerning AfricanAmericans in the U.S. At first sight, it seems correct
to assume that - since both groups, students with
impairments, and African-American students were
denied access to regular schools and provided with
special schools, thereby receiving a comparably worse
education - this points to the fact that both cases are
on the same level. At second glance, however, this is not
the case: the rationale of segregated education based
on ethnicity was based on a prejudice that AfricanAmericans are by nature inferior and should either
not be educated at all or only receive an elementary
education. African-Americans were faced with social
exclusion, the most severe form of denial in human
relations. The rationale of segregated education for
students with impairments was charity and benevolence. They should receive the best available care in
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special schools (which was not available at regular
schools); and teachers of students with special needs
were educated in order to take better care of students
with impairments. It is certainly correct that students
with impairments receive a comparably worse education, and that they often face social prejudice, but
to claim that students with impairments faced the
same unfortunate fate as that of African-Americans is
unconvincing.
Interestingly, the social model of disability applies to
African-Americans and other visual minorities rather
more than to people with impairments since only here it
is true that only society must change in order to remove
the disabling social limitations. In this sense, ethnicity
and color, interpreted as non-medical "impairments,'
are socially constructed disabilities. They can only
be removed if society changes. People with medical
impairments, instead, will still face having "disabilities"
even if society becomes fully inclusive, since they will
remain biologically limited by their medical condition.
This is the reason why Tom Shakespeare, a former proponent of a radical version of the social model of disability, changed his mind after a harmful experience in
1997, where he stayed in bed for nearly six months due
to extreme back pain caused by his particular medical impairment - his small stature. 46 He now claims,
"While attention to labelling and discourse is important, there is a danger of ignoring the problematic reality of biological limitation."47
The Linda Brown case shows that it is unjust to
treat equal people differently based on contingent
factors like biological categories such as ethnicity
and color. As Aristotle convincingly points out in the
Nicomachean Ethics, "[E]quals should receive equal
48
The important
shares, un-equals un-equal shares."*
questions, however, remain, such as: what are the preconditions of equality among people, and how does it
affect the sphere of education? Furthermore, the historical Supreme Court decision also made clear that
people should be free from discrimination in education based on ethnicity and that equal access should
be guaranteed. The practice of segregated education
infringed the human dignity of African-Americans
because it was a violation of their constitutional right.

In addition, that impaired people feel beloved and valued is not under the control of other people because it
would require that other people not only act accordingly, but also have the right motive when they do so.
And this is something that cannot be legally demanded
without destroying the very meaning of the thing itself.
One can only educate people to become more social, in
terms of trying to endorse inclusive practices in daily
life - comparable to the social and political movement of African-Americans in the U.S. - according
to the old saying that "constant droppings wears the
stone." In this respect, it seems unreasonable to adhere
to a human right to inclusive education. The following
sections substantiate this claim.

2. The Human Right to Inclusive Education - Revisited
The human right to inclusive education is unable to
guarantee the core features of social inclusion because
these goods would be destroyed if they were legally
demanded49:

2.2.

1. Friendshipso and the related social feelings
such as affection and empathy
2. Love and social recognition
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2.1. REQUIREMENTS

A moral human right concerns the most basic interests of a person. Traditionally, these basic interests
can be further divided into two types of interests: first,
fundamental human needs and second, important life
plans and personal goals. It is certainly correct that
inclusion is an important social value and fundamental right that is frustrated whenever people are socially
excluded based on contingent factors such as ethnicity, color, sex, religion, old age, and disability. For
example, people with impairments suffer greatly when
they are marginalized, stigmatized, and discriminated
against. They have a basic moral right to be treated in
a fair and equal way,5P even though they are, empirically speaking, unequal. They have the right to be free
from discrimination because they are morally equal.
Furthermore, basic moral rights must - at least fulfil two further requirements: first, the content of
the right must be enforceable by the moral community, and, second, it must be under the control of the
party whose correspondingmoral duty the rightis.
At first sight, it seems that the right to inclusive
education fails to adequately address the second and
third condition, while it does concern one of the most
basic interests of students with impairments - not to
become socially excluded by being taught at separate
schools (like Sinti and Roma, above). Whether the second and third condition could be properly met will be
discussed below.
INCLUSIVE EDUCATION -

A SPECIAL OR GENERAL

RIGHT?

Whether the human right to inclusive education is
a special or general right is a matter of debate about
who the actual bearer of that right is. For example,
does the human right to inclusive education concern
all human beings (general right) or only those with
impairments (special right)? If one argues that students with impairments have a special right, then this
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type of right must be based on the particular medical
condition of the impaired student. As Felder rightly
points out, special rights can be further differentiated into group rights and individual rights depending on how the right to inclusion can be ascribed to
people with impairments.52 Social groups are, in general, characterized by their particular social relations
and certain forms of group identification that distinguishes the group from other groups by, for example,

When it comes to education, it seems reasonable
that the state must take responsibility to build appropriate schools, provide an area-wide access to schools
and universities, organize appropriate procedures for
the educational system, and take all necessary steps
for each person to be nurtured according to his or
her particular needs in order to participate in the
social life of the community. In this respect, the corresponding moral and legal duty regarding education

Debate about who the actual bearer of that right is. For example,
does the human right to inclusive education concern all human beings
(general right) or only those with impairments (special right)? If one argues
that students with impairments have a special right, then this type of right
must be based on the particular medical condition of the impaired student.
As Felder rightly points out, special rights can be further differentiated
into group rights and individual rights depending on how the right to
inclusion can be ascribed to people with impairments.
their particular way of life.53 It is a matter of debate as
to whether the right to inclusion is eventually groupbased or whether it is individual-based.54
Over the last few decades, people have supported the
idea that cultural and ethnic minorities, as well as people with impairments, probably need an additional protection that goes beyond the classical individual rights
approach, in order to guarantee their survival and to
promote and preserve their group identities. The concept of group rights, however, is problematic since subjective rights need a clearly defined legal subject, and
this is not the case with minorities. Minority groups are
a social phenomenon with floating limits, whose members cannot be easily determined.55 Whether the minority group of people with impairments can successfully
rely on the notion of autonomy in order to become a
legal subject is an open question. 6
2.3. WHO OWES WHAT TO IMPAIRED STUDENTS? CORRESPONDING DUTIES OF INCLUSIVE EDUCATION

Moral egalitarianism generally proclaims, among other
things, that "unfair life prospects should be equalized,"57 which is to say that people with undeserved
disadvantages, such as congenital impairments, should
be compensated.8 Equal opportunities means that the
chances for all people should be equal concerning ajust
distribution of (1) access to certain basic goods (such
as education), and (2) opportunities in life, including
freedom from any form of discrimination based on sex,
ethnicity, color, religion, and disability, etc.
764

concerns the collective or the community rather than
the individual person. The right to inclusive education requires massive financial resources5 9 so that all
impaired students are guaranteed access to inclusive
schools within their neighborhoods. It seems farfetched to internationally endorse full inclusion in
education by making it legally obligatory for all states.
Pragmatically speaking, this financial burden is out
of reach for most countries in the world, and communities would face severe burdens at the expense of
other valuable social and political demands. Inclusive
education ultimately leads to the normative question
of what the moral community should be obligated to
against the background of other moral commitments.
Proponents of the moral human right to inclusive
education claim that discrimination and unequal
treatment in education should be avoided by promoting equal opportunities. Here, it is common to distinguish two forms of equal opportunities - equal
opportunities at the start, or concerning the goal.
According to the former, all students should enjoy
equal start opportunities supported by an appropriate
socio-political framework. According to the latter, all
students who face undeserved disadvantages such as
medical impairments should be supported in order to
accomplish the same goal as everybody else.
It seems that the goal-oriented approach to equal
opportunities would be unsuitable for (inclusive)
education since the significant differences in the
capabilities of the students cannot be fully equalized
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to ensure that all students will accomplish the same
goal, for example, to pass the exam with an outstanding grade. One might object, however, that it is not
about the goal of accomplishing an outstanding grade
but simply passing through high school. In this case,
it seems conceivable that, for example, students with
learning difficulties may receive additional support in
order to successfully reach the goal to pass through
high school. That means the plausibility of the goaloriented approach mainly depends on the reasonableness of the goal itself. The approach of the equal
start opportunities does not rely on a pre-determined
and fixed goal but attempts to provide an adequate
infrastructure to equalize undeserved disadvantages
such as medical impairments. This does not rule out
the opportunity we have to additionally support students with impairments by offering individual compensations such as private lessons. In this sense, the
approach of the equal start opportunities is more
holistic and comprehensive.
If one endorses the wider sense of education by endorsing inclusive education - then one might
jeopardize many non-impaired students who will not
be adequately nurtured according to their particular
needs and capabilities, since the educational standards might be lower than if we endorse the narrow
sense of education. This prominent objection concerns the balancing of moral interests of both groups
by stressing the vital point that inclusive education
might do injustice to non-impaired students by not
giving them the opportunity to receive the best possible education (narrow sense). In addition, teachers
might be concerned to meet the particular needs of
the impaired students by neglecting the legitimate
demands of non-impaired students and the curriculum. Or, vice versa, regular teachers simply do not
care about the needs of the impaired students since
they want to meet the general schedule of the curriculum. Furthermore, the requirements and demands
of lessons might, in general, strain many students
with, say, learning difficulties. This in turn leads to
frustration, and students may loose their self-esteem
as well, which is an obviously unwanted side effect of
inclusive education. On the other hand, if one adopts
the strategy of providing each student with the best
available education according to the narrow sense,
then one should abstain from inclusive education
in order to guarantee that each student is best educated according to his or her particular needs and
capabilities.
The outlook is bleak for the existence of a moral
human right to inclusive education, since the enforceable condition cannot be met in a proper way by virtue
of the reasonable limits of endorsing global inclusive
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education. In addition, the great financial burden
of a corresponding moral duty linked to the right
to inclusive education does not seem to legitimately
fall on the global moral community. It turns out that
the right to full educational inclusion is utopian by
nature and, simply speaking, not affordable in terms
of (1) the great financial burdens which can only be
fulfilled at the expense of other important communal
moral commitments, and (2) the lack of feasibility of
a globally inclusive education for all impaired students independently of the particular medical impairment. However, even if inclusive education is not seen
as a moral human right, it is nonetheless correct to
teach impaired students - by providing them with
the best possible care - at the same school together
with non-impaired students and partly in the same
class, depending on the complexities of the particular
impairment. This is a mediative approach and offers a
non-discriminatory way to "education for all" by protecting the interests of all students.

V. Conclusions
The previous discussion shows that the widespread
view in disability studies - that there is a moral human
right to inclusive education - can be reasonably called
into question by virtue of the cumulative efficacy of
the proposed counter arguments, but without denying that inclusive education is of utmost importance.
Practically speaking, the legal human right to inclusive education is of great practicalvalue for impaired
students, and for their basic right to be free from discrimination in education, since their concern thereby
gains great legal and moral force. But, theoretically
speaking, this particular human right lacks an attainable consensus concerning proper moral justification.
This is exactly what Lomaskyso and others proclaim,
namely, that the idea of human rights is valuable independently of an attainable consensus on the theoretical level - that is, independently of a sound and comprehensive moral justification. After all, some scholars
might claim that this is the best one can hope for. But,
from a more philosophical point of view, it remains
unsatisfactory to internationally endorse far-reaching
legal commitments without being able to provide a
proper moral justification.
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