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CODIFICATION OF THE CIVIL CODE OF THE STATE OF
ERITREA
The Civil Code establishes the rights and duties of a person from the
moment of birth to death. By judiciously governing the relationships
between private parties, its provisions contribute to ensuring social
justice, the acceleration of economie progress and development of the
country, its peace and stability as weIl as enhancing the unity of the
Eritrean societies.
From the inception of the drafting process up to this final form,
relentless and continued efforts have been made to make it consistent
with the values and principles of the Eritrean society, especiaIly having
regard to the fact that the relationships governed by the Civil Code are
of interes.t to everyone. In tandem with the foregoing, every effort has
been exerted to see that equality of citizens as has been gained through
the struggle are not overlooked while new global developments in the
field of civil law are duly refiected in this, the Civil Code if the State if
Eritrea.

Fawzia Hashim
Minister of Justice
15 May 2015

PRELUDE
The process of building a civilized nation strong in all its aspects where
peace, justice and tranquility prevail requires the existence of laws
appropriately defining the rights and duties of the members of the
society. One such law is the Civil Code. Proclamation No. 2/1991
enacted the Transitional Civil Code of Eritrea on 15 September 1991
having made modest amendments, replacements and deletions to certain
provisions of the Civil Code which was in force in Eritrea at the time
when the country was fully liberated.
The need to modernize our laws to meet domestic as well as global
developments became apparent at the time when the Transitional Codes
remained in force. That the law should emanate from within, while at
the same time take into account our unity in diversity, and that it should
reflect our national values and norms is one of the lessons of our
accumulated experience. Moreover, our experience required that our
laws be written in a language easily understandable to the public so
citizens can continue to be law-abiding as well as understand and
exercise their rights and duties. Having due regard to the experience
and lessons so far gained, this Civil Code of the State of Eritrea has
attempted to accommodate the abovementioned interests and is now
heing presented to ae operative after having passed through long
process of drafting.
The primary objective of the Civil Code is to enable persons to clearly
understand their rights and duties from the moment of birth to death
and provide binding rules to all their important activities. Where
damages result from failure to follow these binding rules, this Code
aspires to take back the victims to the position where they were prior to
the occurrence of the damage. Secondly, the Civil Code provides
protection, unity and harmony to the natural and basic unit of the
society - the family. Thirdly, by providing for simplified and reliable
economie transactions, it protects interests of citizens thereby insuring
national interest.
In general, this Civil Code cifthe State cifEritrea is expected to contribute
to the establishment of order, stability, peace and justice in the society
and also ensure its sustainability.
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PREAMBLE
WHEREAS the exercise of rights and meeting of obligations in civil
matters by humans from birth to death and by other Iegal persons must
be provided for;
WHEREAS the determination of such rights and duties of persons in
civil matters is imperative for the advancement of peace, order, stability
and justice;
WHEREAS a systematic compilation of Iaws in a Civil Code ensures
clarity, coherence and accessibility of the guiding ruies in civii matters;
WHEREAS modernizing a Civil Code to meet national as well as giobal
developments is vital to uphoid the already accomplished progress and
secure further development;
NOW, THEREFORE, it is issued as follows.

/

CIVIL CODE OF THE STATE OF ERITREA
BOOK 1- PERSONS
TITLE 1- NATURAL PERSONS
Chapter 1. - Personality and the Rights Inherent to Personality
Section 1. - Attribution of Persona,lity
Art. 1. - Principle.
Every human being is the subject of rights al)d duties from his
birth to his death.

Art. 2. - Child Merely Conceived.
A child merely conceived sh3:11, whenever his interests so demand,
be considered to have been already Dorn. The child 'who is still-bom,
sha11 be regarded as never having ex'i'sted: .
I

.,

,

Art. 3. - Date of Conception.
,

(1)

A child sha11 be deemed to have been conceived on the
three hundred ~md sixth day whièh pre'cedes his birth.

(2)

No proof sha11 be admitted agà:iilst this'presumption.

(3)

Nóthing in this Article shall affect' the provisions of this
code relating to the date of ,conceptions whenever it is
necessary to establish who is the father ~f the child.

Art. 4. - Proof of Life or Death of Person. - 1. Burden cifProqf.

(1)

Whosoever, for the purpose of exercising a right, alleges
that a particular person is or was alive on a certain day,
or i~ dead,. ~hall prove.the allegation. ,

(2)

The proof t.h~t a person is or was alive sha11 be made by
producing the person himself or ,by the e~idence of three
witnesses or any other reliable evidence.
1

(3)

The proof ofdeath shall b~ made in accordance with the
pro~isions of Chapter 3 of this Title.'
.

Art. 5. - 2. Persons Dead Simultaneously.
Where several persons ar'e 'aead: and it 'is not possible to prove
that one of such persons survived another, all these persons shall be
deemed to háve died atthelsame hine.·
'
"f
" •

Art. 6. - Proof of Identity:

• 1'1

,t

'

•

, (1)

The identity of a person shall bé .lpro~èd· by th~
documents issued to such persons ~y the administrative
authorities.·
. , .

(2)

Failing such documents, it shall. be proved by the
',"
I
•
production of two witnesses. ..
'I

(3)

The witnesses shallbe liabie 'to thlrd parties for the
damage which may b~ caused througn the ~naccuracy of
their declarations or evldence.
1

•

Section 2. - Rights of Personality
Paragraph 1.. - General Provisiops

Art. 7. - Effect of Personality.

(1)

Every natural person shall enjoy the rights of personality
and the liberties guaranteed by the Constitution.

(2)

In this respect, no regard shall be had to race, ethnic
origin, language,· colór: ·gender, religion, disability, age,
political belief or opinion, or social or economie status or
any other improper factors.

Art. 8. - Limitations upon Rights of Personality and Liberties.

(1)

The rights of personality and the liberties guaranteed by
the Constitution, are extra commercium.'
2

(2)

Any act or undertaking by which a person voluntarily
limits his exercise of such rights and liberties shall be of
no effect unless justified by a legitimate social interest.

Art. 9. - Ces'sation ofUnlawful Interference.
Any unlawful interference with the rights of personality shall give
to the person who suffers it the right to demand that it be stopped,
without prejudice to the liability of the author of such interference.

Art. 10. - Restrietion on Freedom an'd Searches.
No person may have his liberty restricted, or be subjected to a
search, except as provided by law.

Art. 11. - Freedom of Residence.

(1)

Every person is free to establish his residence wherever it
is suitable for him and 'to' change the place of such
residence.

(2)

The undertaking of a person tö reside in a partic~lar
place shall be of no effect.

(3)

the undertaking of a person not to reside in or not to go
to a particular place shall be of no effect unless such
undertaking is justified by ~ legitimate interest.

.,

Art. 12. - Inviolability
of Domicile.,
,
,
;
I

(1)

The domi~ile ofa natural person is inviolable.

(2)

No one may enter the domicile o(another against the will
of such person, neither maya search be effected therein,
except in the cases provided by law.

Art. 13. - Freedom,ofThought.
exw~ss ~üs

(1)

Every person is free to think and to

(2)

The only restrictions ~hich this liberty admits are those
which are required in order to respect the rights of
others, morality and the law.
3

ideas.

Art. 14. - Religion.
There shall be no interference with the exercise, in accordance
with the law, of the rites of any religion or creed by residents of Eritrea,
provided that such rites are not utilized for political purposes and are
not prejudicial to public order and morality.
' .

Art. 15. - Freedom of Action.

(1)

Every person is free to exercise any activity which he
deems proper in that which concerns his calling and his
leisure.
'

(2)

The only restrictions which such freedom admits are the
rights of others, morality and the law.

(3)

The act by which a person binds"himsklf to exercise a
given activity or binds himself not to exercise such
activity shàll be of ho effect unless it' is justified by a
legitimate interest.

Art. 16. - Right to Keep Sîlent.
Any admission or manifestation of the will obtairied by methods
which unlawfully interfere with the right to personality shall be of no
.
.
..' ,
effect.

Art. 17. - Marriage and Divorcè.

(1)

The undertaking of a person not to 'marry or not to
remarry shall be ofno effect under civillaw.
,

(2)

I

~

,,#.

'

'.

The same shall apply to the undertaking of a person to
divorce 'or not 'to divorce.
1

Paragraph 2. - Integrity of the Person
A. - Integrity ofthe Human Body' .

Art. 18. - Integrity ofHuman Body.

(1)

The act by' which a person disposes of the whole or of a
part óf his body shall be of IlO effect under civillaw where
,
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such act is to be carried out before the death of the person
thus disposing, if such act has the effect of causing a
serious injury to the integrity ofthe human body.

(2)

The provisions of sub-Article (1) shall not apply where
the act is justified by the rules of medical practice.

Art. 19. - Revocability of Acts Relative Thereto.
A person may at any time revoke the act by which he has
disposed of the whole or a part of his body whether such
act is to be carried out during the lifetime of the person
by whom it was performed or after his death.

(2)

The person in whose favor such act has been made has
the right to be indemnified for any expenses which he has
incurred on the faith of such promise.

B. - Medical Examinations
Art. 20. - Principle.

(1)

A person may at any time refuse to submit himself to a
medicalor surgical examination or treatment.

(2)

Nothing in this Article shall affect the provisions oflaws
or regulations providing for a physical examination of
persons or their compulsory vaccination or other similar
mèasures in the public interest.

(3)

Nothing in this Article shall affect the power of a
guardian of a minor or interdicted person to submit the
incapacitated person of whom he is in charge to an
examination or treatment beneficial to that person's
health.

Art. 21. - Restriction.
Where the examination or treatment to which a person is required
to submit himself does· not involve any abnormal risk, such person, in
case of refusal, forfeits the right to avail himself of the illness or
infirmity which the treatment could have prevented, eliminated or
lessened.
5

Art. 22. - Refusal to Accept Examination.
Where a person refuses to submit himself to a medical
examination not involving any serious danger to the human body, the
Court may consider as established the facts which the examination has
the object of ascertaining.

Art. 23. - Professional Secrecy.

(1)

A person may not be compelled to reveal facts which have
come to his knowledge by reason of his profession, if by
revealing such fact~ he would betray or risk betraying the
confidence w~ich a th~rd person has reposed in him by
very reason of his profession.

(2)

The person who has confided or disclosed such facts may
ensure that they be not revealed by the person in whom
he has reposed his confidence.

(3)

Nothing in this Article shall affect the relevant provisions
of the Penal Code.

c. - Funerals
Art. 24. - Will of Deceased.

(1)

Every person having the capacity to mah:e a will may
prescribe the conditions ofhis funeral.

(2)

He may appoint one or more persons to ensure that such
provisions are carried out.

(3)

The person so appointed and, failing such, any other
person who shows that he has a material or moral
interest, may apply to the Court of the place of the death
to enforce those provisions.

Art. 25. - Will Not Expressed.

(1)

. Where the deceased has not expressed his will in the
form mentioned in Article 24, the conditions of his
funeral shall be fixed by his surviving spouse or by his
nearest relatives.
6

(2)

In default of such spouse and of relatives present or
known at the time of the death, such con~itions shall be
fixed by the persons who take the initiative regarding the
funeral arrangements.

(3)

In case of dispute, the. matter may be. laid before the
Court of the piace of death by the most diligent party.
D. - Image and Privacy.

Art. 26. - Principle.
The photograph or the image of a person may not be exhibited in
a public place, nor reproduced, nor ofièred for sale without the consent
of such person.
.
'.

Art. 27. - Exception.'
•
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The consent of the person cóncerned shall not be required where
the reproduction of his image is justified by the notoriety of such person
or bj the public, office wl~ic~ he qccupied or by th,e requirements of
justice or of the police or by a scientific, cultural or didactic interest, or
where the reproductio':l of the image iSII1ade in çonnection with facts,
events or ceremonies of public interest or which have taken place in
public,

Art. 28. - Sanction.

(1)

Where the image of a person is exhibited or offered for
sale without the consent of such person, except in the
cases referred to in Article 27, such person may demand
that the exhibition or offer for sale of his image be
stopped,

(2)

The Court may, if equity sa demands, also award
damages to such person, Such damages shall not exceed
the enrichment derived by the person who made use of
the image from its exhibition or offer for sale.

(3)

Damages for moral prejudice may be awarded if the
exhibition or offer for sale does not cease immediately,
'
when the cessation thereof is demanded,
7
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Art. 29. - Rights ofthe Family.

(1)

When the person whose image is exhibited or offered for
sale is dead or not in a position to manifest his will, the
-right referred to in Article 28 shall vest in his relatives if
the exhibition or offer for sale is of such a nature as to be
prejudicial to the honor or reputation of the deceased
person.

(2)

The only persons competent to represent the family for
the purposes of the application of this Article are the
spouse, or, in his default, the nearest descendant or, in
default of a descendant, the nearest ascendant of the
person concerned.

(s)

In case there are two or more persons of equal degrees,
the eldest -descendant or the oldest ascendant is the only
. person competent to represent the family.

Art. so. - Inviolability of Correspondence.

(1)

The addressee of a confidential lettér may not divulge its
·contents without the consent of its author.

(2)

He may, however, produce it in judicial proceedings if he
shows that he has a legitimate interest.

Chapter 2. - Name
Art. SI. - Principle.

(1)

Every person has a first name, a patronymic and a second
patronymic.

(2)

Instead of a second patronymic he may have a family
name.

(S)

He shall be designated in administrative documents by
his first name, patronymic and second patronymic or
family name.

(4)

A patronymic of a person is the first name of h~s father.
A second patronymic is the first name of his paternal
grandfather.
8

(5)

A family name is destined to remain the same
following generations.

In

Art. 82. - Assumption of Name.

.
(1)

If the father of the child has a second patronymic, the
child will also have a second patronymic, unless the
parents of the child, on the occasion of the declaration of
birth, joindy make a choice for a family name. If the
father of the child has a family name, the child will also
have this family name, unless the parents of the child, on
the occasion of the declaration of birth, joindy make a
choice for a second patronymic.

(2)

Where no legal filiation link between child and father has
been established, the child shall 'have a first name, the
patronymic of his mother and the second patronymic of
his mother or a family name. If the mother of the child
has a second patronymic, the child will also have a second
patronymic, unless~he mother, on the occasion of the
declaratiön of birth, makes achoice for a family name. If
the mother of the child has a family name, the child will
also have this family name, unless the mother, on the
occasion of the declaration .of birth, makes a choice for a
second patronyrnic.

(3)

If alegal filiation link between child and father is
established after the birth of the· child, the patronymic
and the second patronymic or family name of the child
will change in accordance with sub-Article (1). A choice
for a family name or for a second patronymic may be
made before any civil status officer within a period of six
months after the establishment of the legal filiation link.
If the child has not reached the age of majority, this
choice may be made by the parents of the child joindy. If
the child has reached the age of majority, the child
himself may make this choice.

(4)

All the common children of parents, or, where no legal
filiation link between children and father has been
established, all children of the mother shall have the same
patronymic or family name.
9

Art. 33. - Choice of First Name - 1. Principle

(1)

The first name of the child shall be chosen by his parents
jointly.
• .
:.

(2)

Where no legal filiation link betwe~n child and father has
been established, the mother, or, in ~er default, the family
of the mother, shall give the first l1é~me ,to the child.

(3)

If alegal filiation link between child and father is
establis.hed ,after the birth 'of the child, but before the
child reaches the age of majority, the parents of the child
may modify the ,first name given in accordance with subArticle (2) by making a joint declaration before any civil
status officer within a period of six months after the
establishment of the leg~l filiadon link.'· .

Art. 34:. - 2.

Repres~nta~iveqfthe J!'amily.

(1)

The nearest a,scendant and, in his default, the nearest
relative in the collaterallihe is competent to represent the
family for the purpose of Article 33.

(2)

In the case of equal degtees,' the eldest ascendant or
relative in the collateral line shall choose the name of the
child.

Art. 35. - Declaration to the Civil Status.

(1)

The civil status officer of the commune where the child is
bom shall be informed of the first name of the child and
of his patronymic and second patronymic or family name
within three months following his birth, by the person
who is bound to declare the birth é>fthe child.

(2)

Before drawing up the record of birth the civil status
officer shall require any of the parents or, in their
absence, the guardian of the child, to state the first name
which the child is to be given.

(3)

If he does not receive any reply or if the first name
proposed is not acceptable in terms of the law, the civil
10
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status officer shall himself choose the first name of the '
child.

Art. 36. - Forbidden First Name.
A child may not receive the first name of one of his brothers or
sisters who are alive.

Art. 37. - Unknown Filiation.

(1)

A child whose father 'and mother are not. known shall
have the name which is given to him by the civil status
officer iiJ. his record of birth.

(2)

The nameshall be' chósen from among the names
common in the region.

(3)

Any person who shows that he has a material or moral
interest may apply to the Court, before the child has
reached the age offive years, to modify such name.

.

'

Art. 38. - Name of Adopted Child. .

(1 )

An adopted child shall receive the patronymic and second
patronyinic or family náÎne of the adopter in accordance
with Article 32.

(2)

He may, by virtue of the contract of adoption, receive a
new first name..

Art. 39. - Change ofN~ine.

(1)

The change of the patronymic and second patronymic or
family name of a person may be authorized, tor good
cause, by the Court on th~ application óf such person.

(2)

In deciding on the application; the Court shall ensure that
the interests of third persons are not prejudiced by this
change.

(3)

The change'of a first name of a person may be authorized,
for goodcause, by, the Court on the application of such
person.
11

Art. 40. - Agreements Relating to Name.

Art.

(1)

Any agreement relating to the name shall be of no effect
under civillaw.

(2)

Nothing in this Article shall affect the rules, relating to
trade names.

illegal Use of a Name.

41. -

•

I

(1)

Whosoever bears a name may resist the illegal use of
such name by another person whenever such use causes
or is likely to cause material or moral damage.

(2)

After the death of a person or if a person is not in a
p'osition to manifest his will, the same right appertains to
each of his descendants and to his spouse, even when they
themselves do not bear such name.

(3)

Damages for moral prejudice may be awarded to the
person demanding them if the illegal use of the name does
not cease immediately, when. such cessation has been
demanded.

Chapter 3. - Proof of Civil Status
Art. 42. - Modes of Proof.

(1)

Births, deaths and marriages shall be proved, in case of
doubt or dispute, by means of the records of civil status.

(2)

They mayalso be proved, in the casès provided by law, by
means of acts of notoriety or of possession of status.

Section 1. - Officers of Civil Status
Paragraph 1. - Appointment of Officers of Civil Status

Art. 43. - Appointment hy Administration.

(1)

The administration of the region shall appoint, in each
urban or rural commune of the region, a person who shall
carry out the duties of civil status officer.
12

(2)

He shall also appoint, in each commune, one or more
assistants to such person.

Art. 44. - Quarters or Sections of Communes.

(1)

Where an urban commune is divided into several
quarters, a different civil status officer may be appointed
for each quarter by the administration.

(2)

Where a section of a rural,commune is isolated or is far
from the center of the commune, a different civil status
officer may be appointed for ,such section of a commune
by the administration.

(3)

In such cases one or more assistants to each civil status
officer shall be appointed. "

Art. 45. - Assistants to Civil Status Officer.

(1)

The assistant to the civil status' officer ~hall replac~ him
in case of any impediment on his part.

(2)

If the order in which the assistants are called upon to
carry out their duties has not been fixed by the
administration of the region' or by the civil status officer,
it shall be fixed having regard to their age, the eldest
being called in the first place.

(3)

The records drawn up by any one of the assistants shall
have the same effect as if they had been drawn up by the
civil status officer himself.

Art. 46. - Commencement of Duties.

(1)

The duties of the civil sta"tus oflicer shall commence when
he bas accepted such duties and when his signature has
been registered in the departmental oftice or in the
registers of civil status.

(2)

The duties of the civi1 status officer shaU a1so commence
when the person appointed by the adn1Înistration has in
fact carried out such duties by drawing up a record or by
13

taking part, in the capacity of civil status officer, in the
drawing up of such record.

(3)

The provisions of this Article shall also apply to the
duties of assistants.

Art. 47. - Termination ofDuties.

(1)

(2)

The duties of a civil status officer shall terminate on his
death or when' he is relieved of his duties or dismissed or
when his resignation has been accepted by the
. administration.
The same shall apply to the duties ofthe assistants.

Art. 48. - Death or Lasting Impediment.

(1)

The civil status officer shall without delay inform the
administration of the region of the death of his assistants,
or of ariy circumstances which prevènts 'in a lasting
manner any one of them from carrying out his duties.

(2)

The assistants of the civil status officer shall without
delay inform the administration of the region of the death
of the civil status officer or of any circumstances which
prevents him in a lasting manner from carrying out his
duties.

Art. 49. - Head of Commune.

(1)

The head of the commune shall be the civil status officer
in the territory of his commune, where the person
appointed by the administration and his assistants are not
in a position to carry out their duties.

(2)

He may, in such case, require to be helped or substituted
in his duties of civil status officer, under his own
responsibility, by one or more helpers.

(3)

He shall without delay inform the administration of the
situation.
14

Art. 50. - Departmental Office.

(1)

The administration of the region shall appoint in each
chief town of the departments of the region the personnel
of the departmental office of civil status.

(2)

Such 'personnel shall· inèlude, besides a director
responsible for the organization and supervision, officials
in sufficient number to ensure the performance of the
work incumbent on the office.

Art. 51. - Consuls of Eritrea.
The consuls of Eritrea shall, within their territorial limits and as
regards Eritrean subjeets, carry out the duties of officers of civil status.

Art. 52. - Commanding Officers of Ships.
The commanding officers' of ships flying the Eritrean flag shall
carry out the duties of officers of civil stàtus as regards the births,
deaths and marriages which take place on board their ship.
Paragraph 2. - Duties of Officers .of Civil Status
•
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Art. 53. - Principle.

(1)

The civil status officer shall ensure 'that the births, deaths
and marriages taking' plac~ 'within 'his jurisdiction be
enter~d in the register of civil statu~.
i .

(2)

The civil status officer shall ensure that the following
events be added to the birth records 'by way of a later
annotation:
(a)

acknowledgment of a child;

(b)

adoption. of a child;

(c)

judicial establishment ofpaternity;

(d) .

contestation of paternity judicially deèlared wellfounded;

.
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(3)

(4)

(e)

annulment ofan acknowledgment;

(f)

revocation of an adoption; and

(g)

change of name of achild.

The civil status officer shall ensure that the following
events be added to the records of marriage by way of
subsequent annotation:
(a)

divorce;

(b)

dissolution of marriage by the Court;

(c)

decision .by the Court whether a divorce has been
pronounced or not.

Subsequent annotations are part of the civil registers.
Provisions regarding records shall apply mutatis mutandis
to subsequent annotations.

A. - Urban Communes

Art. 54. - Keeping and Conservation of Registers.
(1)

The civil status offieer shall himself keep the registers of
civil status in those communes where such duty has been
expressly imposed on ~im by the administration.

(2)

He shall ensure their custody and conservation and
deliver to interested persons extracts from or copies of
the records of such registers.

Art. 55. - Drawing up of Records.
(1)

The records of civil status shall he drawn up by. the civil
status officer on his own initiative whenever he has the
particulars requiredfor drawing up such records.

(2)

The civil status officer may, where he thinks fit, summon
any interested party, with the object of completing the
information' which he requires and make them sign the
record.
16

Art. 56. - Periods.
Records of civil status shall be drawn up within the following
periods:
(a)

three months from the date ofbirth for records ofbirth;

(b)

one month from the date of death for records of death; or
,
one month from the date of marriage for records of
marriage.

(c)

Art. 57. - Records to be Drawn after Prescribed Periods.
(1)

After the periods laid down in Article 56 have expired,
records of civil status may only be drawn up when
sanctioned by Court decision.

(2)

Insuch case as referred to -in sub-Article (1), the record
shall bear a refer.ence to such judgment.

B. - Rural Communes
Art. 58. - Declaration.

(1)

In those communes in which such duty has not been
expressly imposed on him by the administration, the civil
status officer shall not be bound to keep the registers
. himself

(2)

He shall communicate to the departmental office of civil
status such information as is required for ~rawing up the
records of civil status relating to births, deaths and
marriages which have taken pIace in the commune.

(3)

The records of civil status shall be drawn up immediately,
on the basis of such information, by the officials of the
departmental office of civil status.

Art. 59. - Regulations of Application.

(1)

Regulations made by the administration shall prescribe in
regard to each commune, under what conditions such
information shall be gathered.
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(2)

They shall prescribe in particular in whichplac,e
what times such information is to be furnished .

~nd

at

..

Art. 60. - Place Where Information is to he Furnished.
(1) . ' . Regulations may impose on the civil status officer the
duty to go to the chi~f town of the department or to
another center less distant from the commune in order to
furnish there the information relating to civil status.
J

•

•

(2)

I

They may alternatively provide that such information
shall. be gathered by the officials of the departmel}tal
office of ci~il status in the sariIë commune for which 'the
registers are to be drawn up.
f

"

,(

In the case ~entionéd in su'b-A~ticle (~), regulations shall
prescribe whether the registers are to be kept in the
commune or in the ~epartment.al office of civil status.
, .
Art. 61. - Time Within Which Information is to he Furnished.

. (3)

•

~ ~

•

•

I

I

•
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(1)

The information concerning civil status shall be gathered
at least once a year in each commune.

(2);

In the case provided for in sub-Article (1) of Article 60,
the duty to go to the chief town of the department or to
another center may not be imposed. on the civil status
officer at intervals ofless than th ree months.

Art. 62. -, Possihility'ofDedarations
at Intervening Times.
.

(1)

The civil status officer may, at any time, even on dates
other than those prescribed by the administration,
. communicate to the departmental office of civil status
informatiop concerning the c~vil status ?f persons in his
commune.

(2)

Such informatio~ shall 'be immediately' recorded in the
registers by the departmental office of civil status when
the registet:s relating tothe commune are kept in such
office.

l t · ..
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Art. 63. - Drawing Up of Records by Civil Status Officer.

(1)

The instructions may authorize the civil status officer to
draw up the records of civil status himself

(2)

Each record thus drawn up shall,' in such case, be
approved by the departmental office of civil status.

(3)

Mention of such approval shall be made in the record.

Art. 64. - Late Declarations.

(1)

If two years have lapsed after the event which has given
occasion for drawing up records of civil status, the
records may only be drawn up by virtue of a Court
decision.

(2)

In such case the record shall bear a reference to such
judgment.
"

c. - Special Cases

Art. 65. - Consuls.

(1)

Consuls of Eritrea in foreign countries shall draw up
records only at the request of interested persons.

(2)

They shall themselves keep the registers of civil status,
shall ensure their custody and conservation and deliver to
interested persons extracts from, or copies of, the records
in such registers.

Art. 66. - Commanding Officers of Ships.
The commanding officers of Eritrean ships shall immediately
declare, at the first Eritrean port, or at the first port in which a Consul
of Eritrea resides, the events which give occasion to the drawing up of a
record of civil status and which have taken place on board their ship.
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Paragraph 3. - Duty to Notify the ,Civil Statu.s. Officer

Art. 67. - Judgments.

(1)

After a judgment as referred to in sub-Article (2) of
Article 5S has become final, the Court registrar is obliged
to notify, v.'ithout delay, the civil status officer who keeps
the child's record of birth.

(2)

After a judgment as referred to in sub-Article (3) of
Article 53 has become fin al, the Court registré).ris oblige.d
to notify, without delay, the civil status officer who keeps
the record of marriage of the parties.,

Art. 68. - Acknowledgment of aChild.

(1)

Ifthe acknowledgment ofa child takes place before a civil
status officer who does not keep the child's birth record,
that officer is obliged tonotify, without delay, the civil
status officer who keeps that record.

(2)

If the acknowledgment of a child takes pIace before a
public notary or administrator of the commune,. the public
notary or administrator of the commune is obliged to
notify, without delay, the civil status officer who keeps
the chiId's birth record.

Art. 69. - Change of Name.
If a change of name is the resuit of a declaration before a civil
status officer who does not keep the chiId's birth record, that officer is
obliged to notify, without deIay, the civil status officer who keeps the
chiId's birth record.

Art. 70. - Divorce.
After pronouncing a divorce the family arbitrators are obliged to
notify, without deIay, the eivil status offieer who keeps the record of
marriage of the parties.
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Section 2. - Registers of Civil Status
Art. 71. - Keeping of Registers.,
A register of births, a register of deaths and a register of
marriages shall be kept for each commune and in each consulate,

Art. 72. - Supply of Registers.

(1)

The registers shall be supplied free of charge to the
officers of civil status by the administration of the region
which receives them from the Ministry of Local
Go~erninent.

(2)

They shall be supplied tree of charge to the consulates by
the Ministry of Foreign ~ffairs.

(3)

The persons having the duty to keep the registers shall,
six months before the probable date on which a register
will be terminated, apply for a new register to be supplied
to them.
.',.

.

.
Art. 73. - Prohibition on Removal of Registers.
•

I

~

J

.1

•• ,

'.

_

The registers may not be removed from the place where they are
kept, except in the cases where the law provides for or authorizes such
removal.,
.
.
.
I

•

Art. 74. - Compulsory Indications. - 1. Registers oJCommunes.

(1)

. Each register shall indicate the commune and where
appropriate the quarter or section of the commune to
which it refers, as well as the region in which such
commune is situated.
r,eg~ster shall

bear a refere~ce

n~mber.

(2)

Each

(3)

Such tindications shall appear on the ,cover and on the
edge of the register and be reproduced on each leaf of the
register.
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Art. 75. - 2. Other Registers.
The registers kept in the consulates shall bear the indication of the
consulate in which they are drawn up.

Art. 76. - Form of Registers.

(1)

The registers shall commence with several pages on
which shall be mentioned the persons authorized to keep
the registers· with the signature of such persons against
such mention.

(2)

The registers shall additionally contain a series of
numbered leaves each one of which shall serve for
drawing up a record of civil status.

(3)

They shall end with several pages intended to contain the
alphabetical index of the persons to whom the records of
the registers refer.

Art. 77. - Duplicate Registers.
The civil status records shall be drawn up in duplicate.

Art.

78~ -

Storage ofthe Registers.

(1)

The registers shall be bound and stored in the place
where they have been kept or in another pIace specified
by regulations.

(2)

Subsequent annotations may be bound separately from
the records, provided that reference is made to them on
the records.

Art. 79. - Storage ofDuplicate Registers.

(1)

When the registers are complete, theduplicates shall be
deposited in the Court registry of the chief town of the
region or in such other place as may be prescribed, being
in any event not the same place as where the registers are
stored.
22
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(2)

'The duplicates of the registers kept by the 'consuls shall
be sent to the Ministry of Foreign Affairs to be stored
there.
"

(3)

Upon rèceiving the' dupli'catés the person who is'
constituted depositary thereof shall bind them.
'.
.

,

'

Art. 80. - NótÎce.

(1)

As soon as the hirth record is drawn up, the civil status
officer shall give notice ofit t.o the child's guardian.

(2)

As soon as the record of már:riage is drawn up, the civil
status officer shall give notice of it to the spouses.

..

Ol

Art. 81. - No Unutilized Leaves.

(1)

The civil status officer before drawing up a record shall
verify' the number of the leaf on which the last record
appearing in the register has been entered.

(2)

He shall draw up the record on the leaf whose number
immediately follows that of such last record.
,

.

(3)

He may in no case leave an unutilized

Art. 82. - Leaf Unutilized by

, (1)

. (2)

I

l~af in the

register.

Mi~take.

If, as a result of a,mista~e, aleaf has qeen left unutilized,
the civil sta~us ,officer, as soon as he noti~es such mistake,
shall ann uI the leaf in q uestion.
The unutilized Ieaf may in no, case serve for writing
thereon a record of civil status. ,

Art. 8S. - Index.

(1)

When a register is complete, the civil status officer shall
draw up, in the pages at the end of the register, the
alphabetical list, according to their names, of all the
persons to whom the records in the register refer.
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(2)

He shall make a file of the duplicates, and send such file,
together with a copy of the index drawn up by him, to the
pIace prescribed by regulations.

Art. 84. - Destruction of Register or Duplicate ~egisters.

(1)

If a register in a commune is lost or destroyed, the civil
status officer of the commune shall, using the information
stored in the duplicate registers, initiate immediately the
recompilation of the registers.

(2)

If the duplicates of register are lost or destroyed, they
shall immediately be reconstituted on the initiative of the
depositary of the duplicates lo~t or destroyed.

a

Art. 85. - Destruction of Register and Duplicates.
,

'

(1)

If a register and the duplicates are lost or destroyed, the
civil status officer shall immediately give notice of such
fact to the departmental office of civil status.

(2)

This office shall take the necessary measures for the
,recompilation of the register anq duplicates.

Art. 86. - Control of the Keeping of Registers.

(1)

'The departmental office of civil status shall supervise civil
status officers and control the proper keeping of registers
of civil status in the commune.
.

(2)

It shall organize their inspection and take action for the
repression of' any criminal infringements which it
ascertains.

(3)

The Ministry of Foreign Affairs shall carry out the same
duties as regards registers kept in consulates.

Section 3. - Records of Civil Status
Paragraph 1. - General Provisions
Art. 87. - Particulars to be Mentioned.

(1)

The records of civil status shall be drawn up by filling in
the blank spaces in the registers.

(2)

The records shall mention in all cases the d~y, the JÎ10nth
and the year when they are received and shall bear the
signature of die civil status officer who receives them.

Art. 88. - Particulars Which May Not be Mentioned.
.

I

No mention of particulars other than those required by law may
be made in the registers. .
Art. 89. - Unknown or UncertainJnformation..

I'.

(1)

If one of the blank spaces left in a record of civil status
cannot be filled in on account of lack of sufficiently
accurate informatiori given to the person who keeps the
registers, such person shall fill in the blank space by
ins~rting th~ word "~nknown".

(2)

If the civil status officer knows approximately the
particular to be 'entered, he shall enter such particular in
the appropriate pIace adding the word "probably".

Art. 90. - No Abbreviations.
The particulars required In the record shall be w'ritten clearly and
without any abbreviation.
Art. 91- No Erasures or Words WrittenOver Others.
The records shall contain no erasure or word written over another
or addition.
Art.' 92. - Signature.
If any of the persons whose signature is required on a record
cannot or does not' know how. to sign, such person shall affix on the
record his thumb mark insteád ofhis signature.
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Art. 93. - Leaves Not Utilized.
When, on account of erasures, or for any other càuse, a record has
to be reconstituted, the civil status officer shall annul the page in
question.

Art. 94. - Probative Force of Records.

(1)

The records of civil status regularly entered in the
registers shall, saving evidence to the contrary, be proof
of the statements which they contain.

(2)

Evidence ·to the contrary may not .he adduced except
where it is authorized by the Court.

(3)

It may, in such case, be adduced in any manner.

Art. 95. - Records Not Entered in Registers.

(1)

Records which are not entered in the registers shall not
have the probative value accorded to records which are
registered.

(2)

They have only the value ofmere information.

I

Paragraph 2. - Records of Birth

Art. 96. - Particulars of Record.
The record of birth shall show:
(a)

the day, month and year ofthe birth;

(b)

the sex of the child;

(c)

the name which is given to him;

(d)

the names, dates and places of birth of his father and
mother;

(e)

where appropriate, the name, date and pIace of birth of
the person making the declaration.
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Art. 97. - Declaration ofBirth.

(1)

The birth of a child may be declared to the civil status
officer by any person.
'.

(2)

The parents of the child, or, in their default, the guardian
of the child, or, in default of a guardian, the person who
has taken care of the child are obligated to declare the
birth to the civil status officer.

(3)

The civil status officer shall draw up the" ;e~ord of his
own motion if he is aware of the birth.
,

Art.

98. -

.

Foundlings.
/

(1)

A record of birth sh~ll pe drawn up for every new bom
child found in the loc,ality whose identity is unknown.

(2)

A detailed statement shall be drawn up stating the day
upon which an,d ,the place where the chi~d has been found,
the apparent 'age of'the child, his sex and the name which
is given to him.

(3)

Thë record of birth, drawn ûp for the child, shall contain
a reference to such statement.

.

,

'.

J

j

Paragraph 3. - Records of Death

'Art. 99. - Particulars of Records' ófDeath.
The record of death shall show:
'(a)

. the day, month and year ofthe death;

(b)

the name, date ancl place of birth of the deceased;

(c)

the names, dates' and' pIaces of birth of tne father and
mother of the deceased;

(d)

the name, date and place of birth of die spouse of. the
deceased if such spouse is still alive, and the date of the
marriage; and
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(e)

where appropriate, the name, date and place of birth of
the person who makes the declaration of the death.

Art. 100. - When Record Required.
A declaration of death and the drawing up of a record of death are
required whenever the deceased is a person in respect of whom a record
of birth should have been drawn up.

Art. 101. - Persons Obligated to DecIare Death.

(1)

Where a person dies, the persons who live with him are
obligated to declare his death.

(2)

In default of such persons, such obligation shall devolve
on the relatives by consanguinity or allinity, if they live
in the same commune, and, in the absence of such
relatives, on the nearest neighbors of the deceased.

Art. 102. - Death in Another Person's House.
If the deceased dies outside his home, the person in whose house
the death has occurred is obligated to declare the death.

Art. 103. - Hospitals, Schools, Hotels and Prisons.

(1)

If a death occurs in a hospital, a school, a hotel or a
prison, the death shall be declared by the person who is in
charge ofthe establishment in question.

(2)

The death of persons executed by virtue of a criminal
sentence passed on them shall be declared by the director
of the prison where, at the time of his execution, the
condemned person was in custody.

Art. 104. - Soldiers on Active Service.
Deaths of soldiers on active service shall be declared by the
commanding ollicer of the unit to which they belong, unless the soldier
is living with his family or his death occurs during a period of leave
granted to him or in a place where his unit is not stationed.
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Art. 105. - Finding ofCorpse.

(1)

If the corpse of a person is found outside a dwelling place,
the person who found the corpse is obligated to declare
the death.

(2)

If the identity 0[. the deceased person is unknown, a
detailed statement shall be drawn up indicating the day
on which and the place where the corpse has been found,
the apparent age and the sex of the dead person, and the
probable date of the death.

(3)

The record of death shall contain a' reference to such
statement.

Art. 106. - Corpse Not Found. - 1. Judgment Declaring Death.

(1)

I

Where a persori has disappeared in such circumstances
that his death is certain, although his corpse has not been
found, any interested person may apply to the Court to
give a judgment declaring the death of such person.

(2)

The judgment declaring the death shall take the place of a
record of death.

(3)

After the judgment has become ,final declaring that there
has been a death, 'the 'Court registrar is obliged to notify
the civil status officer of. the pIace where, the event which
~róught a~out the death has 'occurred and the civil status
officer of the place of the prÎl;c,ipa.l. residence of the
deceased at the time of his death. These civil status
officers shall transcribe the dispositions of the judgment
onto their registers of deaths.
"

Art. 107. - 2. Court Having Jurisdiction. .,

(1)

The Court having jurisdiction s~aJl be that of th~ pIace
where the person whose death is at issue had his principal
residence at the time ofhis death.
'I
't

(2)

The Court may waive its jurisdiction in favor of the Court
of the place where the event which brought about the
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death has occurred or in favor of the Court of·another
place.

(3)

The delegation ofjurisdiction thus made is binding on the
Court in whose favor it is made.

Art. 108. - Disasters. - 1. Collective Judgment.

(1)

If death is due to an event, such as a shipwreck, an air
disaster, an earthquake, a-Iand-slide, as a consequence of
which there is reason to believe that several persons have
- perished, the death of such persons may be declared by a
collective judgment.

(2)

The Court having jurisdiction in such case shall be that of
the place where the event occurred.

(3) .

However in the case of disappearance of a ship or of an
aircraft,_ the Court having jurisdiction shall be that of the
home port of the ship or aircraft.

i

I
,

,

Art. 109. - 2. Individual Extracts.

-(1) " ~al

extracts from 'a collective judgment may be
obtained by interested persons.

1--

/

,-~:(2)
(3) /
__
_~

Art.

'f~ey sh~'ll take the p~~ce of a record of death.
After the !COlle~{v'e judgment has become' final, the Court
reg.ïstrar \s' obI' ged to notify the ~ivil stàtus officer of the
pl~ce where;t ~event which brought about the death has
occurred and t,e -civil status officers of the places of the
prindpál resid . nces of each one of the deceased persons at
the time of tneir death. These civil status officers shall
transcribe t~k dispositions of the judgment onto their
registers of deaths.

110. - Date of Death.

(1)

/

When the Court delivers a judgment declaring death, it
shall fix in the judgment the presumed date of the death
or deaths having regard to the presumptions drawn from
the circumstances of the case.
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(2)

The date thus fixed may not be rectified except where it
is proved that the date has been fixed as aresult offraud.

(3)

Any application having as its object the rectification of
the date shall be dismissed when three years have elapsed
from the date oft~\~udgment.

....

\

Art. 111. - Annulment of Judgment Declaring Death.

(1)

(2)

If the person whose death has been judicially declared
reappears aftel' the judgment declaring death, the
judgment shall be annulled, at his request or at the
request of the public prosecutor, by the Court which gave
it.
Aftel' the annulment has become final, the Court registrar
is obliged to notify the civil status officel'S who have
transcribed the judgment declaring death. These civil
status officers shall also transcribe the annulment onto
their registers of deaths.
Paragraph 4. - Records of Marriage

Art. 112. - Particulars of Records ofMarriage.
The 'records ofmarl'iage shall show:
(a)

the names, dates and places of birth of the husband and of
the wife;
.
.

(b)

the names, dates and pl~ces of birth of the witnesses of
the husband and ofthe wife; äi1d

(c)

the date on which the marriage has been celebrated.

Art. 113. - When Record Required.
A declaratior of marriage and the drawing up of the record of
marriage shall. be required in all cases, irrespective of the form
according to which the marriage is celebrated.
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I

Art. 114. - Duty to DecIare Marriage.

(1)

The obligation to decIare the marriage shall lie with the
authority who has celebrated the marriage.

(2)

It shall also lie with the spouses and with their witnesses.

Art. 115. - Drawing up Ex OHicio of Record.

(1)

The civil status officer shall draw up the act of marriage
ofhis oWn motion whenever he is aware ofthe marriage.

(2)

In such case, he shall summon the interested persons to
make them sign the record of marriage.

Section 4. - Correction of the Civil Status Records and Ad<litions to
the Registers

Art. 116. - Principle.
(1)

The records of civil status may not be corrected except by
virtue of an order or judgment given by the Court.

(2)

The Court mayalso order the drawing up of a civil status
record. On the record reference shall be made to the
judgment which has ordered its drawing up.

(3)

After the order or judgment to correct a record or to
draw up a record has become final, the Court registrar is
obliged to notify the civil status officer who keeps the
re'cord which has to be corrected or the civil status officer
who has to draw up the record.

Art. 117. - Application for Correction.
An application for the correction of a record of civil status may be
made to the Court by the public prosecutor or by the departmental
office of the civil status or any interested person.

Art. 118. - Clerical Mistakes.
Where the application has as its object the correction of a cIerical
mistake committed in the drawing up of a record of civil status, the
president of the Court shall decide on the application by order.
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Art. 119. - Other Cases.

(1)

In all other cases decision on the application shall be
given by ajudgment delivered by the Court.

(2)

The Court, before deciding, shall give the person or
persons to whom the record refers and all interested
persons the opportunity of making their submissions.

Art. 120. - Manner in Which the Record is Corrected.
A correction which is ordered shall take place by means of a
subsequent annotation.

Art. 121. - Drawing Up ofNew Record..

(1)

The Court may, where it thinks fit, order the annulment
of the record which is to be corrected and the dr~wing up .
of a new record in its place.

(2)

The annulmerit of the record shall take place by means of
a subsequent annotation.

(3)

On the new record reference shall be made to the
judgment which has ordered its drawing up.

Art. 122. - Authority ofJudicial Decision.

' ..

The' judicial decisión which" or~ers the correction of a record of
civil status is effective against everybody, under the same conditions as
the record corrected by it.

Section 5. - Copies and Extràcts of Records of Civil Status
Art. 123. - Record ofBirth.

(1)

,

.

The depositaries of the registers in the communes or
consulates shall issue to any. "pers<?l} making an
application to this effect extracts from the record of birth
showing, without any other particulars, ,t~e date and the
place of birth, the sex ~nd the ~ame of the child as they
appear from the particulars of t~e record of birth.
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(2)

copies of the record of birth may only be issued 'to ·the
child, his parents, a person who has demonstrated a
genuine interest in obtaining a copy, or to public
administrative bodies or to another person with the
authorization of the Court.

Art. 124. - Record ofDeath.
The depositaries of the registers in the communes or consulates
shall issue a copy of the record of .death tq any person ,making an
application to this effect.
Art. 125. - Records ofMarriage.

The depositaries of the registers :in the cOlpmunes Ç>r consulates
shall issue a copy of the record of marriage to' any p~rson making àn
application to this effect.
Art. 126. - Depositaries ofDuplicates.

The depositaries of duplicates of the registers shall have the same
obligations when:

--

(a)

the corresponding register of the commune has been
destroyed or lost;

(b)

in such register, kept in the commune, a record is missi'ng
which is recorded in the file of duplicates; l ' .'

(c)

the recorq entered in the register kep~ in the commune
does not. con~espond with that recorded in the file of
duplicates;

'-..

(d) • ,i,t is, a case .o~ ~~cords drawn up, py ~ ~~:msulate, of Eritrea
in a foreign country; or
such obligation is, in a particul~r case, imposed on them
by the Court.

(e)

Art. 127. -'Corrected Records.
"

I

Where a record has bèen corrected in accordance with the law, the
extract or copy of the record issued to the interested persons shall take
' , ' ,t
such correctión1into account.'
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Art. 128. - Form and. Cost.

(1)

Copies or extracts shall be signed by the civil status
officer who delivers them and shall bear the seal of the
administrative department to which he belongs.

(2)

The prescribed fee shall be charged on their delivery, as
weIl as, where appropriate, the postal expenses for the
sending of the copy or of the extract.

Art. 129. - Probative Force.
Extracts or copies of the records of civil status, issued by the
depositaries of ~he registers, shall have the same probative force as the
records of the registers themselves.
Art. 180. - Verification.
The Court may, where it thinks fit, order that the extracts or
copies be collated with the original.
Section 6. - Sanction of the Rules Relating to Civil Status
Art. 181. - Civil Liability of Officials.
Any violation, by the officials charged with keeping or with
conserving the registers, of the provisions of this Chapter or of the
provisions of the regulations made for their application; shall render
them liable to all persons who suffer prejudice from such facto
Art. 182. - Refusal to Draw up Record.

(1)

Where the civil status officer or the official charged with
keeping the registers refuses to draw up a record
correspollding with thé declarations which are made to
him, any interested person may apply to the Court
against such refusal.

(2)

The provisions of sub-Article (1) shall apply where the
civil status officer fails to supply tö the office of civil
status the information relating to an event in respect of
which a record of civil status is to be drawn.
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(3)

The same shall apply also if a depositary of the 'register
refuses to deliver a copy or an extract of a record of such
registers.

Art. 133. - Liabiliiy ofWitnesses and Declarants.

(1)

The declarants and the witnesses shall be liable for the
accuracy of the facts which they attest or corroborate in
the records of civil status.

(2)

Where they acted in good faith they may sue the persons
who led them into error.

Section 7. - Acts of Notoriety
Art. 134<. - Principle.

(1)

Acts of notorietyare drawn up by officers of civil status
or bY,notaries.
;/

(2)

They shall he authorlzed ànd approved by the Court.

Art. 135. - Authorization.

, 1,.

•

Proof by means of acts of notoriety may o'nly be authorized by the
Court w h e r e : '
I
•

(a)

I

it is proved that the registers of civil status have not been
kept or not been kept regularly or that they contain gaps;
I

_

..~

• ,

t

'

(b)

it is proved, I that such registers have been •lost or torn;
,

(c) .

it is impossible. or very
record i~ such regi~ters;

(d)

(e)

.

.

diffic~lt

to obtain a copy of a
,

the person who refers to a record does not know in which
,place such record has been made, ,and such ignorance is
excusable; or
the law so provides. '

'1
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"

Art. 136. - Who Draws up the Act.

(1)

When the Court authorizes the proof by means of an act
of notoriety, it shall specify in which place the act of
notoriety shall be drawn up.

(2)

The Court shall give the civil status officer or the notary
required to draw up the act all the appropriate
instructions, for the purpose of provoking opposition and
of ensuring the genuineness of the act.

.

.

.

'

.

Art. 137. - Particulars ofthe Act.
Acts of notoriety' shall contain the same particulars as the record
of civil status th~ default or irr~gularity of which they correct.

Art. 138. - Report Annexed Thereto.

(1)

The civil status officer or the notary who has drawn up
an act of notoriety shall annex thereto a report to the
Court on the circumstances in which he has performed his
task.

(2)

He shall mention in particular whether the act of
notoriety is in conflict with a record of civil status or with
another act of notoriety previously drawn up.

Art. 139. - Probative Value.

(1)

The Court shall determine freely the value attached to
acts of notoriety taking into consideration the date and
the circumstances in which they have been drawn up. The
Court may take such steps as are necessary to verify the
particulars contained in the act.

(2)

An act of notoriety approved by the Court, shall have the
same effect as a record of civil status.

Art. 140. - Liability ofWitnesses.

(1)

The dec1arants and the witnesses shall be liable for the
accuracy of the facts which they attest or corroborate in
the act of notoriety.
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(2)

\iVhere they acted in good faith, they may suè the person
who led them into error.

Chapter 4. - Absence
Section 1. - Declaration of Absence
Art. 141. - Application. ,
( 1)

Where a person has disappeared and has given no news of
himself for two years, any interesteq party may apply to
'
the Court requesting a declaration of absence.

(2)

The C'ourt haying jurisdiction shall be the Court of the
place in which the absentee last had his principal
residence.

Art. 142. - Publication of Application.
The application shall be published in the mannel' prescribed by the
Court, in the place of the last principal residence of the absentee and in
any other place where the Court considers such publication to be useful.

Art. 143. - Inquiry.
The Court mayorder that an inquiry be made, with the assistance
of the public prosecutor, in all places where it considers it useful, and in
particular in the place of the last principal residence of the absentee and
in the place where his presence has been noticed for the last time.

Art. 144. - Principle of Decision.

(1)

The Court shall decIare the absence where the death of
the absentee appears to it to be probable.

(2)

In making its decision, it shall have regard to all the
circumstances of the case.

(3)

It shall in particular take into consideration whether the
person whose absence is invoked has or has not appointed
an attorney to administer his property and the causes
which may have impeded receipt of news of him.
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Art. 145. -

~ostponement

of Judgment.

The Court may postpone its judgment for a year or decide that the
judgment declaring the absence will only have ef1ect a year aftel' its
,delivery.
,

'

Art. 146. - Duty to Declare Absence.
The Court shall declare the absence a year aftel' the date of the
application where the absentee has disappear'ed for five years prior to
the date of such application and he has not been heard from following
the publicity prescribedby the Court upon the ~pplication having been
, made.
Art. 147. --Day of Last News.
The Court shall establish in its judgment the day when the last
-news of the absentee was received.
Art. 148. - Judgment Declaring Death.
If the evidenée coh~ded' by'the Coui~t establishe-s cÜ'cumstances in
which it may be considered certain that the absentee is dead, the Court
to which the application for the de'claration was made, may delive I' a
judgmen~ èleclaring the death bfthe absentee.'
Art. 149. - Costs of Proceedings.

(1)

The costs of the proceedings by which the absence
declared shall be chargeable to the absentee. .
•

(2)

I

They shall be borne by the person
application, if the application is dismissed.
I

1S

~,

I'

,

making the

. ,

Section 2. - Effects of Absence
Art. 150. - Marriage.

(1)

The marri~ge of the absentee shall be dissolved on the
_day on w}:1ich the judgment declaring the absence has
become final.
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(2)

The marriage contracted by the spouse after the day on
which the last newsof the absentee was received may be
illl;pugned·only ~y the absentee.
/

(3)

Notwithstanding the provisions of sub-Article (2), it may
also be impugnedby the ,public prosecutor if he proves in
an indisputable manner that the absentee is alive on the
day on which the;action is instituted.

Art. 1.51. - SuccessionDevolving,on Absentee.

:.Cl)

Where, áfter,the :date of the lastnews of the absentee, a
sUGGession 'qpens to whièh the absentee would have been
called if ~he were :alive, such succession shall devolve
without taking intoaccount the ,portion which might
'have been 'ass~gned to the absentee.

(2)

'T-he heirs ,or llegatees .m'!-y .be obliged by thefCourt to
{urnish a ;s:ureto/ or .othersecurity for safeguarding the
.rights of fhe ·abs,entee.

Art. 152. - Rights Depending on Death ofAbsentee.

(I)

The persons who have rights dependent on the :death of
the absentee may enforce them after the judgment
declaring the absence has become final as though the
absentee were dead.

(2)'

Such persons may be obliged by the Court to give, 'before
commencing to enjoy the rights which appertain to them,
a surety or other security for the items which may
become subject to a claim in restitution.

Art. 153. - Obligations Depending on Life of Absentee.

(I)

The persons who have obligations depending on the
condition that the absentee is alive shall no longer be
bound to fulfill such obligations.

(2)

Such persons may be obliged by the Court to furnish a
surety or other security, in case the absentee should still
be alive.
40

Art. 154. - Propertyof Absentee.

(1)

The will of the absentee, if any, shall be opened at the
request of any interested party. The persons who would
have been called to succeed to the property of the
absentee in case he had died on the day of the last news
may be placed in possession and the property be
partitioned.

(2)

The heir or legatee shall enjoy the property as a good
"paterfamilias". He may be obliged by the Court to give,
before commencing his enjoyment, a surety or other
security for the items which may become subject to a
claim in restitution.

(3)

He shall invest the sums received by him within three
months from the day on which he received them. He may
not transfer the property by a gratuitous title, except for
the purpose of establishing the children of the absentee.

Section S. - Termination of Absence
Art. 155. - Principle.
The declaration of Çlbsence shall cease to have effect when:
(a)

the absentee reappears;

(b)

it is proved that he was alive on a date subsequent to that
of the judgment declaring the absence; or

(c)

it is proved that he died on a date different from that
established in such judgment as being the date of the last
news.

Art. 156. - Return of Absentee.

(1)

When the absentee reappears he shall recover his
property in the condition in which it is, as well as the
proceeds of such part of it as has been transferred and the
property acquired through the investment ofhis capital.
4<1

(2)

The income deriving from the property of the'absentee
shall remain the property of the heirs or l'egatees who
have r.e~eived su~h income.
\ \ '\

(3)

The absentee shall retain the right to élai;h damages from
the heits or legatees and the~\ Surètie.s, wherè they failed
to coinply with their legal obl\gations or committed a
fraud.
'

Art. 157. - Presumptiori ofDeath ..

.

~.' .

'.

.

.' When, te~ years have elapsed since the date of the last
news of the absentee, established by the jtldgment of
declaration of absence: the' proef that the absentee did not
die on the day of the last news !!lay no longer be made
" except' by the absentee himself or !:?y his special attorney
appointed after the date' of the judgment declaring the
absence..
,1

(2)

The persons who have been placed in possession of the
property of thè absentee ma)/ hencefOl:th act'as having the
right which has justified their being placed in possession.

(3)

The sureties or securities furnished in case the absentee
should' return shall be extinguished.

Chapter 5. - Residence and Domicile
'Seciion 1. - Residence
Art. 158. - Definition.
The residence of the person
resides.

IS

the place where he normally

Art. 159. - Mere Sojourn in aPlace.
,( 1)

The mere fact that a person is fora time in a certain place
shall not be sufficient te constitute for him a residence in
. such aplace.
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(2)

Notwithstanding the prOvISIOnS of sub-Article (1), a
residence is acquired whenever the sojourn is to last, or
has lasted, in fact, more than th ree months:

Art. 160. - Persons Without Proved Residence.
____ ~
The place where a person is shall be deemed to be his residence,
unless it is proved that such person has his residence in another place.

Art. 161. - Several Residences.

(1)

A person may have several resldences.

(2)

One of such residences may have the character of
principal residence, and the other residences that of
secondary residences.

Art. 162. - Minors and Interdicted Persons.
Minors and interdicted persons may have a residence of their own.

Art. 163. - Public Officials.
Public officials shall be deemed 'to have a residence in the place
where they exercise their functions.

Art. 164. - Traders.
The place where a person carries on trade
residence of such person.

sh~l1l

be deemed to be a

Art. 165. - Residence Stipulated.

(1)

A person may validly stipulate that, in his relations with
another person, or as regards a specific business or
activity, a given place shall be deemed to be his residence.

(2)

Ul}less otherwise expressly agreed, the person in whose
favor süch a stipulation is made shall not be bound by it.

(3)

He may, at his option, consider as being the residence of
the other contracting party either the actual residence of
the latter or the residence which has been stipulated.
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Section 2. - Domicile
Art. 166. - Defmition.
The domicile of a person· is the place where such person has
established the principal place of his business and of his interests, with
the intention ofliving there permanently.

Art. 167. - Presumed Intention.

(1)

Where a person has his principal residence in a place, he
shall be deemed to have the intention of residing
permanently in such place.

(2)

An intention to the contrary expressed by such person
shall not be taken into consideration unless it is
sufficiently precise, and it is to take effect on the
happening of an event which will normally happen
according to the ordinary course of things.

Art. 168. - Professional and Family Life.
Where a person performs the work of his calling in a place, and
passes his family or social life in another place, he shall in case of doubt
be deemed to have his domicile in the latter place.

Art. 169. - Unity of Domicile.
No person may have his domicile in several places at the same
time.

Art. 170. - Change .of Domicile.
A person shall retain his domicile in the locality where it was
established, so long as he has not established such domicile in another
place.

Art. 171. - Unknown Domicile.

(1)

Where it cannot be established where a person has or had
his last domicile, the place of his principal residence shall
be deemed to be the place ofhis c1omicile.
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(2)

In default of a principal residence, regardshall be had to
the secondary residence first established. .

(3)

In default of residence, regard shall be had to the place
where the interested person is.

Art. 172. - Minor.
An un-emancipated minor shall have the domicile of his guardian.

Art. 173. - Interdicted Person.
An interdicted person shall retain his domicile at the place where
it was established at the time ofhis interdiction.
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;TITLE 11. - CAPACITY OF PERSONS
Chapter 1. - General Principles

Art. 174. - Rule of Capacity.
Every natural person is capable of performing all the acts of civil
life unless he is declared incapable by the law.
.
.
.
Art. 175. - General Disabilities.
•

I

General disabilities depend on the age or mental condition
persons
or on sentences passed upon
them.
, .
,

'ot

Art. 176. - Special Disabilities.

(1)

Special disabilities may be prescribed by reason of the
nationality of persons or of the functions exercised by
them.

(2)

Foreigners may own immovable property other than land
as may be provided by. speciallaws.

Art. 177. - Voluntary Restrictions.

(1)

No person may renounce, even partially, the enjoyment
or the exercise of his civil rights.

(~)

Any voluntary restriction imposed on the enjoyment or
on the exercise of such rights shall be of no effect unless
it is justified by a lawful interest.

Art. 178. - Proof of Disability.

(1)

Capacity is presumed.

(2)

Any person who alleges the disability of a natural person
shall prove that such person is under a disability.

Art. 179. - Bodies Corporate and Property with aSpecific
Destination.
The capacity of bodies corporate and property with aspecific
destination shall be regulated, according to their nature, by the
provisions applicable to them.
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Chapter 2. - Minors
Section 1. - General Provisions
Paragraph 1. - Age of Majority and Disability ofthe Minor

Art. 180. - Defmition.
A minor is a person of either sex who has not attained the fuIl age
of eighteen years.

Art. 181. - Disability of Minors.

(1)

A minor, as r~gards the proper care of his person, shaIl be
placed under the authority of a guardian, whom he shall
obey.

(2)

In matters concernmg his pecuniary interests and the
administration of his property, a minor shaIl be
represented by his guardian.

(3)

The minor may not perform juridical acts except in the
cases provided by law.
Paragraph 2. - Proof of Age

Art. 182. - Principle.

(1)

The age of a person shaIl be established by his record, of
birth.

(2)

In the absence of a record of birth, the age may be
established by producing an act of notoriety signed by
reliable witnesses.

Art. 183. - Proofto the Contrary.

(1)

The Court may authorize the proof against the
particulars in the record of birth where there are serious
indications which put in doubt the accuracy of the
particulars in the record.
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(2)

Appeal shall lie against a decision of a Court which
disallowed the proof against the particulars of the record
ofbirth.

(3)

The act of notoriety may be freely challenged by
producing reliable witnesses.

Art. 184. - Proof of Judicial Decision.

(1)

Where an act of notoriety is challenged or the proof
against the particulars in the record ofbirth is authorized,
the Court shall for the solution of the controversy which
is submitted to it, determine the age of the person.

(2)

For this purpose, it mayorder that all the measures
required for' determining the age of the person in
question be taken.

Art. 185. - Appeal.

(1)

An appeal shall lie against a decision of a Court of first
instance, ordering or refusing to order in this regard a
measure to elucidate the case.

(2)

The same shall apply to a decision of a Court which
determines the age of the person.

Paragraph 3. - Fundamental Principles of Protection of a Minor

Art. 186. - Best Interests of the Minor
The best interests of a minor shall be a primary consideration in
all actions concerning minors.

Art. 187. - Respect for Views ofthe Minor

(1)

A minOr who is capable of forming his or her own views
shall have the right to express those views freely in all
matters affecting the minor.

(2)

The views of the minor shall be given due weight m
accordance with the age and maturity ofthe minor.
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Section 2. - Organs of Protection of Minors
Paragraph 1. - Guardian

Art. 188. - Authority ofParents.
The father and the mother are, during their marnage, joint
guardians of their minor children.

Art. 189. - Default of One of the Parents.

(1)

In case of death, disability, unworthiness or removal of
one of the parents, the other parent shall alone exercise
such function.

(2)

The mother shall exercise such function where no legal
filiation link between minor child and father has been
established.

(3)

After alegal filiation link between" minor child and father
is established, the father may request that the order is
made that he and the mother be' joint guardians
forthwith. Art. 195 is applicable mutatis mutandis.

Art. 190. - Divorce ofParents.

(1)

In case of divorce of the father and mother, they shall
remain joint guardians of their minor child, unless the
family arbitrators or thè Court decide in the interest of
the minor that the father or the mother alone shall be
guardian.

(2)

The surviving father or mother who is not guardian, shall
as of right acquire the exercise of such function where his
or her divorced spouse who is guardian, dies, unless the
family council or the Court decide in the interest of the
minor that the mother or father shall not be guardian.
Article 195 is applicable mutatis mutandis.

Art. 191. - Testamentary Guardian. - 1. Principle.

(1)

The surviving father or mother of a minor may, by a last
will, stipulate who shall be guardian of the child after his
or her death.
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(2)

The Survlvmg spouse may restrict the. powers of the
guardian or subject the exerClse of such powers to
specified conditions.

(3)

He may stipulate that one or more specified persons may
not be appointed as guardian of the child.

Art. 192. - 2. Conditionfor Appointment.
The right referred to in Artide 191 shall 'appertain to the father or
mother of the minor only when he or she exercised during his or her
lifetime the function of guardian of the child, or where he or she had
been relieved of such function at his or her request.
.
Art. 193. - 3. Application to the Court.
The restrictions or conditions imposed bj the father or the mother
on the powers of the guardian may, where the interest of the minor so
requires, be revoked or modified by the Court.
Art. 194. .:. Relatives Called upon to Exercise Such Function.
- 1. Order to be Followed.

Where the child no longer has his father and mother, and no valid
appointment has been made by the survivor, the function of guardian of
the child shall devolve, by virtue of the law, upon the following persons:
(a)

the eldest grandfather or grandmother of the child; .

(b)

in their default, the eldest unde or aunt of the child; or

(c)

in their default, the eldest great-uncle or great-aunt ofthe
child.

Art. 195. - 2. Possible Modification ifSuch Order.
(1)

Any relative of the child by consanguinity or by affinity
may request that the function of guardian of the child be
accorded to him and not to the person who should
perform such function by virtue of Article 194.

(2)

Such requests shall be made to the family council, if the
interested persons are in agreement, or, in other cases, to
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the Court, within two months from the day on which the
legal guardian has been vested with his function.

(3)

The application shall be allowed or dismissed having
regard solely to the interest of the minor and after the
interested parties have been heard and the opinion of the
family council has been obtained, where appropriate.

Art. 196. - When There is No Relative Enabled in Terms ofLaw.

(1)

Where by applying the preceding Articles, a child
remains without a guardian, the funetion devolves on
such person as shall be appointed by the Court.

(2) .

The Court may take cognizance of the matter of its own
motion or on the application of any interested party
whether he be a relative ofthe minor or not.

(3)

The authority who has such obligationby virtue of the
law shalllay the matter before the Court.

Art. 197. - Appointment by the Court. - 1. Relative cfthe Minor by

Consanguinity or Aifinity.
The Court shall appoint, as far as possible, as guardian a near
relative, by consanguinity or by affinity, of the child, fit and willing to
perform such function.
Art. 198. - 2. Institution cfAssistance.

(1)

The function of guardian may, where necessary, be
entrusted by the Court to an institution of assistance.

(2)

The management of the institution shall in such case
delegate one ofits members to exercise such function.

Art. 199. - Assimilated Cases.

(1)

For the purposes of the preceding Articles, a person shall
be deemed to be dead when, for any legal or material
reason, he is not in a position to exercise the function of
guardian.
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(2)

The family of origin of a child who has been adopted shall
not be taken into consideration.

Art. 200. - Co-Guardian.

(1)

The administration of certain property of the minor may
be entrusted to a co-guardian appointed by the Court.

(2)

Where property is donated or bequeathed to the minor,
the donor or testator may appoint a co-guardian who
shall be entrusted with the administration of such
property during the minority' of the donee or legatee.

(3)

The same right may be exercised by the father or mother
or other ascendants of the child in regard to the property
which the minor shall receive from their succession.

Art. 201. - Guardian ad hoc. - 1. Conflict ofInterests between Guardian and
Minor.

(1)

Where there is a conflict of interests between the
guardian and the minor, the Court shall appoint a
guardian ad hoc to safeguard the interests of the minor.

(2)

The appointment of a guardian ad hoc shall be made on
the application of the guardian or any member of the
family council. The child may ask the Court to appoint a
guardian ad hoc of its own motion.

(3)

The assistant guardian, if any, shall be vested by virtue of
the law, with the function of guardian ad hoc.

Art. 202. - 2. Coriflict ofInterest ofSeveral Minors.
(1)

The provisions of Article 201 shall apply where there is a
conflict between the interests of several minors of whom
the guardian is the common representative.

(2)

The conflicting interests shall in such cases be settled
between the guardian and the guardian ad hoc.
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Art. 203. - Commeneement of Funetion.

(1)

The function of guardian shall commence from the
appointment of the guardian by virtue of the law or by
the Court.

(2)

No liability shall be incurred by the guardian so long as
he is not aware of the circumstances under which such
function devolves on him.

Art. 204. - Compulsory Nature of Funetion.
The function of guardian of the minor
person who is vested with it.

IS

compulsory for the

Art. 205. - Applieation for Exemption.

(1)

A person may apply to the Court to be exempted from
such function if the performance thereof entails for him
particular difficulties or inconvenieilces.

(2)

The guardian may on the same conditions apply to be
relieved of the function assumed by him.

Art. 206. - Legal Exemptions.
The following persons shall be exempt from the function of
guardian, upon a mere declaration on their part, except as regards their
own children:
(a)

. any person who has completed his sixty-fifth year;

(b)

any person who has four minor children;

(c)

soldiers in active service; and

(d)

public officials who have to live abroad by reason of their
office.

Art. 207. - Ohligation to Exercise sueh Funetion Provisionally.

(1)

The guardian who puts forward an objection or a case of
exemption shall exercise his function until a new
guardian has been appointed.

ss

(2)

The same shall appIy to the guardian whose appointment
is impugned.

Art. 208. - Termination ofFunction.

(1)

The function of guardian shall cease where the child dies
or attains his majority.

(2)

They shall cease where the guardian· dies or becomes
incapable or unworthy or is removed.

(3)

They shall cease where a new guardian is appointed.

Art. 209. - Incapacities. 1. Minor.

A minor is incapable of exercising the function of guardian except
as regards his own children.
Art. 210. - 2. Judicially Interdicted Persons.

(1)

A person is incapable of being guardian of a minor if he is
under a judicial interdiction.

(2)

Where a person during the exercise ofsuch function is
judicially interdicted, his guardian shall without delay
'inform the person who, by virtue of the Iaw, is to replace
the interdicted person in that function.

(3)

In default of such person, he shall appIy to the Court for
another person to be appointed in place of the interdicted
person.

Art. 211. - Unworthiness.

(1)

A person may be declared by the Court unworthy of
exercising the function of guardian, where he is sentenced
for a criminal offence to a punishment restrictive of
personalliberty or to capital punishment.

(2)

The Court may, in passing such sentence, declare the
unworthiness of the convicted person to the extent which
it thinks fit, having regard to the circumstances.
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Art. 212. - 1. Removal ifGuardian. Improper Care.
( 1)

The guardian of a minor may be removed by the Court
where the minor qoes not receive .the care which his
condition requires, a morally sound education or an
instruction which accords with his disposition.

(2)

For this purpose, regard shall be had to the environment
in which the guardian lives and all the circumstances of
the case.·

(3)

The guardian may in particular be removed by the Court
when the minor has committed a criminal offence and it
appears that his behavior is due to bad education or to
lack of education on the part ofhis guardian.

Art. 213. - 2. Removal ifGuardian. Improper Administration.
The guardian mayalso be removed by the Court' when it appears
that he administers the property of the minor badly, or when he does
not comply with the directions validly given to him by the father or the
mother of the child or by the family co\incil, or where his insolvency has
been judicially established.

Art. 214. - 3. Removal ifAscendants.

(1)

The Court shall 'declare only with extreme caution the
removal of the irothe~ or of the father or of the other
ascendants as guardians of their children or descendants.

(2)

The Court may at any time vary its decision on the
application of the per·son who has been removed.

Art. 215. - 4. Procedure.
( 1)

An application for the removal of the guardian may be
made by anyone related to the minor by consanguinity or
by affinity or by the public prosecutor.

(2)

Before declaring the removal of the guardian, the Court
shall enable the latter to give his reasons whenever this is
possible without causing serious danger to the person or
property of the minor.
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(3)

Whenever the Court removes the guardian it shall
proceed to appoint another in his place.

Art. 216. - Duties and Powers ofthe Court..

(1)

Where the Court is to appoint or to remove a person as
guardian of a minor it shall, hefore making its decisions,
consult, insofar as it is possihle, the family council of such
mmor.

(2)

The Court shall hear. the minor himself if the minor is
capahle of forming ,and expressing his own views, those
views heing given due weight in accordance with the age
and maturity ofthe minor.

(3)

The Court shall decide having regard solely to the
interest of the minor and without heing hound hy the
information which it has ohtained.

Art. 217. - Guardian May be'Remunerated.

(1)

The function of guardian constitutes a gratuitous office.

(2)

An annual compensation may he granted to the guardian
where the administration of the property of the minor
takes a considerahle part ofhis time or he is not related·to
the minor either hy consànguinity or hy affinity.

(3)

Such compensation may only he taken from the income of
the minor and may not exceed one fourth of such income.

Art. 218. - Personal Nature ofFunction.

(1)

The function of guardian constitutes a personaloffice
which does not pass to the heirs of the guardian.

(2)

The latter shall be liable only for the management of the
person whom they succeed, within the limits specified in
the Book of this Code relating to Succession.
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Art. 219. - Duties ofHeirs.

(1)

The heirs of the guardian shall, without delay, inform of
the guardian's death the person who is by virtue of '
Article 194 to replace the guardian in such function.

(2)

In default of such person 'they shall apply to the Court to
appoint a new guardian.

(3)

,Until they have fulfilled their obligation under subArticles (1) and (2) they shall remain liable to the minor
and third parties.

Art. 220. - Proof of Capacity of Guardian.

(1)

The guardian may apply to the Court to be given a
document enabling him to prove his capacity where
necessary.

(2)

Such document may be given to the guardian by à notary,
ifany.
.

Art. 221. - Analogy with... the, ;Guardian.
,
The provisions of this Title relating. to guardians .shall apply to
co-guardi,ans and to guardians ad hoc.
. Paragraph 2. - Family Council and Assistant Guardian

A. - Composition ofFamily Council
Art. 222. -'Principle.
( 1Y

The family council. of the minor shall consist of the
ascendants of the minor and of. his brothers and sisters
who are of age.

(2)

Where a contract of adoption has been concluded in
respect of the minor, only the members of his adoptive
family shall be members of the family council.
57

Art. 223. - Where There Are No Ascendants.
Where a minor has no direct ascendant, the oldest uncle or aunt,
or in their default the eldest granduncle or grandaunt of the minor shall
be members ofthe family council.

Art. 224. - Divorce ofFather and Mother.
Where the father and mother of the minor are divorced, the family
council shall comprise, in addition to the persons mentioned in Articles
222 and 223, the family arbitrators who have declared the divorce.

Art. 225. - Additional Members.
The fàther and the mother may, by'a last will, stipulate that one or
two specified persons shall be members of the family council of his or
her minor child.

Art. 226. - Exclusion of Members.
Th<:; father:or the mother of a minor may, by a last wil!, stipulate
that one or more of their own children shall not be members of the
family council of their brother or sister who is a minor.

Art. 227. - Appointment of Additional Members.

(1) .

Where the family council' of the minor, composed as
provided in the preceding Articles, does not comprise
four members, it shall be completed by calling such
persons as take an interest in the minor, whether they be
his relatives or not.

(2)

Such persons shall be appointed by the members of the
family council where these are at least two in number.

(3)

In other cases, or in default of unanimous agreement
between the members of the family council, such persons
shall be appointed by the head of the commune where the
minor resides, without prejudice to an application to the
Court by any interested party.
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B. - Meetings cifFamih' Council

.

Art. 228. - Meetings hy Virtue of the Law.

.

"

The family council shall meet forty days after the death of the
surviving father or mother of the minor, unless it has met before such
date.
Art. 229. - Convocation of Council.

(1)

The family council shall meet whenever it is convened by
the guardian" of the minor or by the Court.

(2)

It mayalso be convened by the assistant guardian.

(3)

Where no assistant guardian has been appointed, any
member ofthe family council may convene it.

Art. 230. - Time.

A reasonable time shall be granted to enable the members of the
family council to take part in the meeting.

.'

Art. 231. - Order of the Day.

I.

(1)

The convocation of the· family council shall be
accompanied by an order 9f tqe day, showing the matters
on which a decision and a vote ofthe council are required.

(2)

The first family council which meets after the death of the
surviving father or mother.of the minor. shall examine in
a general manner the condition of the minor and take in
accordance with the provisions of the following Articles
such measures falling within its jurisdiction as it .thinks
..
.
fit.

Art. 232.,- Meeting Place.

(1)

The family council shall meet at the place where the
minor had his principal residence at the time of the death
of his surviving father or mother.
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(2)

The Court may on the application of the guardian of the
child authorize, for good cause, the convocation of the
family council in another place.
.

Art. 233. - Expenses.All expenses arising from the convocation and meeting of the
family council shall be borne by the members of such council.

Art. 234. - Consultation hy Letter.
The guardian may, without convening the family council, seek by
letter the advice of each of the members of such council on a particular
matter whenever it thinks fit.

Art. 235. - No Representation of Memhers.

(1)

Members of the family council who are prevented from
attending the meeting may express their opinions or may
vote in writing.

(2)

They may not send a representative to the meeting of the
council.

Art. 236. - Majority Required.

(1)

The decisions of the family council shall be taken by an
absolute' majority of votes of the members of the council,
whether these are pr~sent or not at the meeting.

(2)

They shall be recorded in a minute signed by the
members ofthe family council.
For the validity of a decision it suffices that the minute be
signed by the majority who approves it.

(3)

Art. 237. - Positiori of Guardian..

(1)

The guardian of the minor shall be present at the
deliberations of the family council, even -if he is not a
membel' thereo(

(2)

In the latter case, he may only tender- his advice dqring
the deliberations of the council.
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Art. 238. - Position of Minor.

(1)

Unless otherwise decided by the family council, the minor
shall not attend the deliberations ofthe family council.

(2)'

However, the family council shall assure that the minor
who is capable of forming his own views is given the
opportunity to express those views, the views being given
due weight in accordance with the age and maturity of
the minor.

Art. 239. - SubstitutionofCourt for Council. - 1. Failure to Reach
Majority.

(1)

Where no majority can be reached in the council, owing
to the absence or disagreement of its members, the
decision which the council could not take shall be taken
by the Court.

(2)

The matter may be laid before the Court,by. the guardian
ofthe minor.

(3)

The 'matter mayalso be laid before the Court by the
assistant guardian or, in default of an assistant guardian,
by any member ofthe family council.

. Art. 240. - 2. Urgency.
The Court may, on the application of the same persons, 'take a
decision instead of the family council, where it is difficult to hold a
meeting ofthe latter, and there is urgent need ofa decision.

Art. 241. - Appeal.
(1)

An appeal shall lie to the Court from a decision of the
family council, within thirty days after the decision has
been made..

(2)

The appeal may be lodged by the guardian or the
assistant guardian of the child, or by any member of the
family council.
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C. - Assistant Guardian
Art. 242. - Appointment.
In matters concerning the pecuniary interests ofthe minor and the
administration of his property, the family council may appoint one of its
members, or a third party, to exercise the function of assistant guardian.

Art. 243. - Supervision of Guardian.

(1)

The assistant guardian shall receive the accounts of the
guardian in place of the family council.

(2)

He shall assist the guardian in the performance ofthe acts
specified by the family council.

(3)

He shall convene the family council whenever he thinks
fit.

Art. 244. ...; Replacement of, or Assistance to, Guardian.

(1)

The assistant guardian shall replace the guardian, at the
request of the latter, where the guardian in a particular
matter has interests conflicting with those ofthe minor.

(2)

He shall assist the guardian, at the request of the latter,
where there is a conflict between the interests of several
minors of whom the guardian IS the common
representative.
D. - Common Provisions

Art. 245. - Nature·ofOffice.

. (1)

The office of member of the family council and of
assistant guardian are compulsory, under the same
reservations as those relating to the office of guardian.

(2)

Such offices are gratuitous.

(3)

The provisions relating to the disability and to the
unworthiness of the guardian shall apply to the members
ofthe family council and to the assistant guardian.
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Section3. - Powers of the Guardian
Paragraph 1. - Care of the Person of the Minor

Art. 246. - Residence of Minor.

(1)

The guardian shall fix the place where the minor is to
reside.

(2)

The minor may not abandon such place without the
authorization of the guardian.

(3)

If he goes away from such pIace without authorization,
the guardian may compel him to return thereto.

Art. 247. - Health of Minor.

(1)

The guardian shall watch over the health of the minor.

(2)

In case of sickness of the latter, the guardian shall take
the necessary measures for his recovery.

Art. 248. - Social Contacts and Correspondence.

(1)

The guardian shall supervise the social contacts of the
mmor.

(2)

The guardian may not,' except for good cause, prohibit
the child from seeing his ascendants or from
corresponding with them.·' .

Art. 249. - General and Professiónal Education.

(1)

The guardian shall direct the educatiön of the minor, and
ensure that he is given as much instruction in a calling as
is suitable to his 'abilities.

(2)

He shall conclude the contracts necessary for such
education and authorize the minor to pursue a calling.

Art. 250. - Income of Minors. - 1. General Case.

(1)

The guardian shall receive the income of the minor and
use it in the interest of the latter.
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(2)

He shall not be bound to render an account of such use.

Art. 251. - 2. Considerable Income.

(1)

Where the income of the minor is considerable and the
guardian is neither the father nor the mother of the
minor, the provisions of sub-Article (1) of Article 250
may be set aside by the family council.

(2)

In such case, the family council shall fix a lump sum,
which shall be given each year to the guardian out of the
income of the minor, for the normal expenses of the
maintenance and education ófthe latter.

(3)

The balance of the income of the minor shall remain in
the hands of the guardian to be invested by the' latter in
the interests of the minor.

Art. 252. -

(1)

3.

Work ofa Minor.
From the age of fifteen years onwards, the minor himself
deriving from his
shall receive the income
'.
. . work.
,

(2)

He may freely dispose of such income but shall contribute
to his own maintenance.

Art. 253. - 4. Propertyponated or Bequeathed.

(1)

The person who donates, bequeaths or leaves property to
a minor, mayorder that the income from such property
shall not d4ring the minority of the child be received by
his guardian.

(2)

The provisions laid down in the contract of gift or in the
will concerning the administration and the use of such
income shall be complied with.

•

I

Art. 254. - 5. Assignment or Attachment oflncome..

(1)

The income of the minor which is not yet due.may not be
assigned by the guardian nor may it form the subject of
an obligation undertaken by the latter.
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(2)

It may not be attached by the creditors ofthe latter.

Art. 255. - Exercise of Authority of Father and Mother. - 1. Principle.

(1)

Where the father and the mother of the child are both
vested with the function of guardian, they shall exercise
such function jointly.

(2)

Each parent may act independently of the other, unless
and until the other parent has indicated objection.

Art. 256. - 2. Disputes.

(1)

The father or mother ofthe child may apply to the family
arbitrators or the Court, if a dispute regarding the care of
the person of the child arises between them.

(2)

No person other than the father or mother may lay such
dispute before the family arbitrators or the Court.

Art. 257. - Appeal to the Family Council. - 1. Principle.

(1)

Any ascendant of the child may appeal the decision taken
by the guardian ofthe child before the family council.

(2)

In default of ascendants, the appeal may be made by any
member of the family council.

Art. 258. - 2. Where the Guardian is the Father'or Mother.
No appeal shalllie against the decision ofthe guardian where he is
the father or the mother of the child, unless:
(a)

the father and mother of the child are divorced from each
other;

(b)

the father and mother who are not married to each other
and are or were jointly guardians, do not live together; or

(c)

the father or the mother who exercises authority over the
child has remarried or has lived together with another
person as if they were married for more than three years.
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Paragraph 2. - Administration of the Property of the Minor

Art. 259. - Principle.

(1)

The guardian shall represent the mmor m all civil
matters.

(2)

He shall take care of the pecuniary interests of the minor
and administers his property as areasonabie and prudent
person.

Art. 260. - Inventory and Valuation ofProperty. - 1. After the Guardian
Assumes his Function.
(1)

Within forty days from the assumption of his function,
the guardian shall proceed to draw up àn inventory of and
value the property of the minor in the presence of reIiable
witnesses chosen, if possible, from among the members of
the family counc~l. .
.

(2)

Where the minor owes the guardian anything the Iatter
shall state the debt in the inventory on pain of Iosing his
right thereto.

Art. 261. - 2. Succession Devolving on the Minor.
(1)

Where a successi~>n devolves on the ,minor, the guardian,
before accepting s!1ch succession on behalf of the minor,
shall cause an inventory thereof to be prepared in the
presence of reIiab~e witnesses chosen, if possibl~, from
among the members of the family council, which
inventory shall specify the value ofthe succ~ssion.

(2)

Where anything is due to the guardian fro'm such
succession, he shall state it in the inventory, on pain of
Iosing his right thereto.
.'

(3)

The guardian shall be liabie to the minor for any damage
arising from the absence of an inventory.
"

Art. 262. - Property of Guardian Mixed with that of the Minor.

(1)

The guardian shall ensure that the property of the minor
be not mixed with his own property.
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(2)

In particular, he may not deposit or cause to be deposited
in his personal bank account monies belonging to the
mmor.

Art. 263. - Securities and Articles of Value t.o he Deposited in a Safe
.
Place. .
.
Securities, articles of value, important dócuments and other
similar things shall be deposited by the guardian in a safe pIace, if no
inconvenience for the administration of the property of the minor
results from such deposito

Art. 264. - Convening Family Council.

(1)

A guardian, who is not th~ fa!her or t~~ ~?ther, shap at
the beginning of his management, convene the family
council and explain to it the financial position of the
minor.

(2)

Until that time, the guardian shall confine himself to
performing such acts of administration as are of an
urgent nature.

Art. 265. - Instructions hy the Family Council.

(1)

The family council may give to á guardiàn, who is not the
father or mother, instructions concerning the
management of the property of the minor.

. (2)

It may prohibit the guardian from performing certain acts
or it may subject the performance thereof to some
condition or authorization.

Art. 266. - Property Donated, Bequeathed or Devolving on Minor.

(1)

A person who donates or bequeaths property to a minor
or a person from whose succession a minor inherits
property, mayorder that, for the adm,inistration of such
property, the guardian shall conform to certain
conditions.

(2)

Where it subsequently 'appears that the observance of
'such conditions is impossible or prejudicial to the minor,
the guardian may apply to the Court to vary them.
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'~
!

Art. 267. - Commercial or Other Enterprises.

(1)

Where commercial, industrial or other enterprises form
part of the patrimony of the minor, the family council
shall instruct a guardian, who is not the father or the
mother of the child, whether he should liquidate such
enterprises or keep them going.

(2)

For this purpose, it shall have regard to the time for
which the guardianship is to continue and the abilities
and potentialof the guardian as weB as the interests of
the minor.

Art. 268. -

Alie~ation

of C~rt~in Property.

(1)

The guardian may alienate movable property, stocks and
securities belonging to the minor.

(2)

The family council may give to a guardian, who is not the
father or mother of the child, instructions concerning
such sale or prohibit him from effecting it.
"

Art. 269. - Securities to Bearer.

(1)

A guardian, who is not the father or the mother of the
child, shaB àlienate securities to bearer, or convert them
in registered securities, within a period óf three months
after they devolve on the minor.

(2)

The family council may exempt him from such duty.
•

•

...

"I

Art. 270. - Debts and Claims.

(1)

The guardian shall pay the debts which are due by the
mmor.

(2)

He shall receive th~ capital and income devolving on the
minor and give receipt therefor to the person effecting
payment.
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\
Art. 271. - Investment of Capitais. - 1. Duty cfGuardian.

(1)

The guardian shall invest capital belonging to the minor
where such capital exceeds the sum of one thousand
Nakfas.

(2)

The family council may vary the amount specified in subArticle (1).

Art. 272. - 2. Time.

(1)

Capital-monies shall be invested within three months
from the time when they are at the disposal of the
guardian.

(2)

The family council may vary such period.

""~,

Art. 273. - 3. Nature cfPropert:y to be Acquired.

~

The family council may deterinine beforehand the kind of property
which a guardian, who is not the father or mother of the child, may
acquire on behalf of the. minor.

Art. 274. - 4. Sanction.

(1)

The guardian shall be liable to pay to the minor legal
interest on the monies which he has failed to invest.

(2)

He may be
appropriate.

condenmed

to

pay

damage,s,

where

Art. 275. - Leases.
Leases made by the guardian shall be binding on the minor for not
more than three years after he attains majority, unless the leases were
entered into with the authorization ofthe family council.

Art. 276. - Successions.

(1)

The guardian shall accept on behalf of the mmor the
successions devolving on the latter.
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(2)

He may not renounce a succession devolving on the
minor except with the authorization of the family council,
unless such succession is notoriously insolvent.

Art. 277. - Gift or Bequest.

(1)

The guardian may not refuse a gift or bequest of more
than one thousand Nakfas offered to the minor except
with the authorization of the family council.

(2)

He may not make any gift on behalf of the minor, other
than small presents which may be required by custom.

Art. 278. - Contracting Suretyship.

The guardian may in no case stand surety for the debt of another
person on behalf of the minor.

Art. 279. - Compromise.
.'

. A guardian may not enter into a compromise agreement
concerning the int~rests of t~e minor except with the authorization of
the family council, unless'the interest in dispute is less than six hundred
Nakfas.
..
Art. 280. - Contracts between Guardian and Minor.

(1)

A guardian may not buy or take on lease the property of
the minor nor may he conclude any other.contract with
the minor, except with the authorization of the family
council.

(2)'

He may not accept the transfer of any right or claim
against the minor except with the authorization of the
family council.

Art. 281. - Loans.
The guardian may not contract any loan on behalf of the minor
except with the authorization of the family council.

Art. 282. - Consultation of Minor.

(1)

Where a minor is capable of discernment and at least
fifteen years old, he shall as far as possible be consulted in
all the important matters concerning him.
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_,l

(2)

-The consent of the minor shal1 not relieve the guardian of
his liability.

Art. 283. - Authorization to Conclude Transactions Given to the
Minor. - 1. Prinaple.

(1)

The guardian may authorize the minor to conclude alone
those transactions which, considering his age and his
financial position, are ,to, beo regarded as everydCl)'
transactions.

(2)

Such authorization may be tacit.

Art. 284. - 2. Everyday Transactions.
(1)

A transaction may in no case be regarded as an everyday
transaction where for its conclusion th~ ,law requires the
authorization of the family council.

(2)

Nor mày a transaction ever be regarded.as a transaction
of everyday if it imposes on the minor an expense or
obligations the value of which e,xcee?~ t~vo, hundred
Nakfas.

I

,

Art. 285.'- 3. Effect with Regard to the Gl;lard~an.
The, guardian shal1 stand surety, in favor of third p!lrties, for the
obligati~ns which the minor has a'ssumed with his authorization,'
Art. 286.-Will.

(1)

The guardian may not make a will on behalf óf thè'minor.

(2)

A minor may make a wilt' alone when he attains the age of
fifteen years.

(3)

The will made before he has attained such age shall be of
no effect, notwithstanding that the minor has not revoked
it aftel' having attained the age offifteen years.

Art. 287. - Marriage.

, (1)

1

II

' . ' '..

-

The consent of the minor and of the guardian shall be
required for the marriage of a minor.
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"..

(2)

The consent of the guardian can be substituted by the
Court.

Art. 288. - Expenses of Management.
The guardian has the right to the refund of the expenses which he
incurs in connection with the management of the interests of the minor.

Art. 289. - Rendering of Accounts of Management.

(1)

In the course of the guardianship, the guardian shall
render account of his management to the family council
on such conditions and at such times as shall be fixed by
the latter.

(2)

TheJather and the mother of the minor are exempt from
such obligation when they exercise the function of
guardian.
They may exempt therefrom the guardian appointed by
them.

(3)

Art. 290. - Reference.
The provisions of Article. 256-258 of this Code shall apply to
guardianship and to appeals against the decisions of the guardian.
Section 4. - Sanction of the Rules for the Protection of the Minor
Paragraph 1. - Acts of the Minor

Art. 291. - Principle.

(1)

luridical acts performed by the mmor m excess of his
powers may be annulled.

(2)

A unilateral juridical act however is null and void if it is
not addressed to one or more specifically determined
persons.

Art. 292. - Annulment.

(1)

~uridical

acts may be annulled only by the mmor, his
representative or his heirs.
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(2)

Without' prejudice to the provIslOns of the following
Articles, the rules relating to the anriulment of contracts
on the ground that the consent has been given by mistake
shall apply to such cases.

Art. 298. - Good Faith ofPerson Contracting with Minor.
Contracts entered into by a minor shaU be valid if in the
circumstances i~ was reasonable for the other contracting party to
believe, and he did in good faith so believe, that the minor had received
the authorization to conclude them, and he has not taken advantage of
the inexperience of the minor.

Art. 294t. - Payments.

(1)

Where it is proved that·the minor has benefited from the
transaction, payments made to a minor shall be valid to
the extent of the enrichment which remains to his benefit
on the day when the action of nullity is instituted.

(2)'

In other cases, such payments shall be null but the minor
is not bound to make repayment.

Art. 295. - Non-Contractual Obligations

(1)

The provisions of the Title relating to non-contractual
obligations shall apply to the extra-contractualliability of
the minor and to any unlawful enrichment he may have
derived.

(2)

The mere statement made by a minor that he has attained
majority shall not deprive him of the right of availing
himself ofhis minority.

(3)

Such statement shall not amount to a fault with respect
to his extra-contractualliability.
Paragraph 2. - Acts ofthe Guardian

Art. 296. - Acts Regularly Performed.

(1)

Acts performed by the guardian, within the limits of his
powers, or with the necessary authorizations, may not be
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impugned by alleging that they have not been performed
for the benefit of a minor.

(2)

They shall be binding on the minor'as though he, having
attained majority, had performed them himself

.

(3)

..

They shall not be binding on the guardian personally,
saving an explicit undertaking on his part or in the cases
provided by law.

Art. 297. - Violation of Legal Provisions.'

(1)

(2)

(3)

I

Acts performed by the guardian in violation of legal
provisions shall be subject to, the rules governing
mandate in the case in which. a representative has
exceeded his powers.
,
The same shall apply to acts which the guardian has
performed without the authorization of the family
council, where such authorization is required by law.
The same shall apply also to acts performed by the
guardian with the' authorization of a' family council
irregularly composed or which has deliberated
irregularly.

'

Art. 298. - Violation of Instructions Not Laid Down by Law.

(.1 )

The fact that the guardian has acted contrary to the
instructions of the family council may not be set up
against third parties unless such third parties knew or
should have known, in due time, the limitations imposed
by the family council on the powers of the guardian.

(2)

The same shall apply to those conditions imposed on the
powers of the "guardian by à person who has donated,
bequeathed or left property to the minor.

(3)

The burden of proof of the bad faith of third parties shall
lie with the person invoking the nullity of the act.
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Art. 299. - Co-Guardian and Guardian ad hoc. .
The provisions of the preceding articles shall apply to the coguardian and to the guardian ad hoc. .
Paragraph·3. - Liábilities Which Maybe Incurred

Art. 300. - Guardians.

(1)

The guardian shall be liable for the damage which may be
caused to the minor through his negligence,
mismanagement or the fact that he has not obeyed the
instructions given to him by the family council or the fact
that he has acted in a case in which his interests were in
conflict with those of the minor.

(2)

Except in the case of fraud, he shall not be liablê where
he has acted in conformity with the instructions given to
him by the family council.
'

(3)

The . provisions of this Article shall apply to the
co-guardian and to the guardian ad hoc.

Art. 301. - Assistant Guardian.
When judgment is obtained against the guardian, the assistant
guardian shall be jointly and severally liable with the guardian, uriles's
the assistant guardian can show that he has committed no fault.

Art. S02. - Acting Guardian.

Art.

(1)

Any person who, without being a guardian, perform~ the
function of guardian, shall be liable for his management of
affairs.

(2)

The guardian shall be jointly and severally liable
respect of any judgment obtained against such person.

111

sos. - Members ofFamily Council.
(1)

Members of the family council shall incur no liability by
reason of their fimction, except in the case of fraud.
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(2)

However, by.signing the minute of the meeting of the
family council, they guarantee that the meeting has been
convened and that the deliberations have taken place in
conformity with the law.

Section 5. - Cessation of the Disability of the Minor
Art. 304. - Causes.
The disability of the minor shall cease on his attaining majority or
being emancipated.
.
Paragraph 1. - Emancipation

Art. 305. - Marriage.
A minor sl1all be emancipated as of right by marriage.

Art. 306. - Explicit Emancipation. - 1. Conditions.

(1)

A minor may be emancipated when he has attained the
age of fifteen years.

(2)

A decision of the family council shall .be required for this
purpose.

Art. 307. - 2. Application.
The decision of the family council by which the minor is
emancipated may be taken on the application of the minor himself or of
one of his ascendants or of his guardian.

Art. 308. - 3. Inadmissibility rif Application.
The family council may not grant the emancipation where the
minor has his father and mother, unless at least one of them expressly
agrees tó the emancipation.

Art. 309. - Effects.
An emancipated minor shall be deemed under the la\\' to have
attained majority in all that concerns the care of his person and the
management of his pecuniary interests.
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Art. 810. - Irrevocability.

(1)

Emancipation may not be revoked.

(2)

Emancipation resulting from marriage shall retain its
effects notwithstanding that the marriage is dissolved.

(3)

The Court may give a decision to the contrary, where it
pronounces the dissolution of the marriage on the ground
that one of the spouses has not attained the age
prescribed by law for marriage.

Paragraph 2. - Rendering of Accounts of Guardianship

Art. 811. - Principle.

(1)

Where his function terminates, the guardian shall render
an account of his administration to his ex-ward or to the
heirs of the latter.

(2)

He shall hand over to him the property which belongs to
. him and prepare for him a statement showing the rights
which pertain to him and the debts by which he is bound.

Art. 812. - Where there is No Inventory.

(1)

Where the guardian has failed to d.raw up an inventory
when he assumed his function or when a succession has
devolved on the minor, the minor may prove, by any
means, of which property his patrimony or such
succession consists.

(2)

Unless the contrary is proved, property shall be deemed
to have pertained to the minor where reliable witnesses
make an attestation to this effect.

Art. 8 lS. - Approval of Acco.unts.

(1)

The approval of the accounts of the guardianship given
by the ward may.be revoked by him within one year after
it has taken place, so long as the ward has not attained
the age of eighteen years.
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(2)

The same shall apply to the exemption from rendering
accounts granted by the ward to the guardian.

.

(3)

The provisions of sub-Articles (1) and (2) may not be
invoked by the heirs of the minor who have attained
majority when they themselves have approved the
accounts of the guardian or exempted the guardian from
rendering accounts.

Art. 314. - Limitation.

(1)

Any action of the minor, his representatives or his heirs
against the guardian, based on. the liability of the latter
and relating to acts by the guardian carried out in his
capacity as guardian during the guardianship, shall be
barred if it is not instituted within five years following
the cessation of the, function..of the guardian.

(2)

Upon the expiry of the above period, the minor shall
retain the right to claim the restitution of his property or
to institute an action based
enrichment.
, on unlawful
.

Chapter 3. - Insane Persons and Infirm Persons

.'

,

Art. 315. - Defmition.

(1)

!

An insane person is ~ne who.' as a conse~uence of his
being insufficiently developed or as a consequence of a
mental dfsease or of hlS senility," is not capable of
understanding th~ significance or effect of his actions.

.

.

(2)

~!

Persons who are feeble-minded, drunkard or habitually
in~oxicated, and persons who are prodigals shall in
appropriate cases be assimilated t~ insane persons.
!!

"

Art. 316. - Infirm Persons.
Deaf-mute, blind persons, and'" other persons who, I as a
consequence of a permanent infirmity are not capable of taking care of
themselves 'or of administering their property may invoke in their favor
the provisions of the law which afford' proteètion to those who are
msane.
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Section

1. -

Insane Persons and·Infirm Persons Who Are Not
Interdicted

Art. 317. - Mental Impairment.

(1)

Where a person who is permanently or temporarily
insane makes a declaration, the' intention corresponding
to that declaration is deemed to be Iacking if the
impairment of his mental capacities prevented a
reasonabie appraisal of the interests involved or if the
declaration was made under influence of that impairment.

(2)

'A declaration is presumed to have been made under the
influence of the impairment, if the juridical act was
prejudicial to the insane person, uniess the prejudice was
not reasonably foreseeabie at the time of the juridical act.

Art. 318. - Consequences.
(1)

A juridical act without such intention.may be annulled.

(2)

A unilateral juridical act however is null and void where
it is not add~es~ed to one or more ~pecifically determined
persons.

Art. 319. - Annulment.

.

.

(1)

Juridical acts may be annull~d only by the person who'
performed them, his representative or his heil's.

(2)

The ruies relating to the 'annuiment of contracts on the
ground that consent has been given by mistake shall
appIy to such cases.
.

Art. 320. - Protection ofThird Parties.
The absence of intention cannot be invoked against persons who
in good faith have acted on the basis of that intention.
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Section 2. - Judicial Interdiction.
Art. 321. - Judgment of Interdiction.

(1)

The Court may pronounce the interdiction of an insane
person where his health and his interest so require.

(2)

The interdiction mayalso be pronounced in the interest
of the presumptive heirs of the insane person.

(.'3)

It mayalso be pronounced in the case of a person who is
unable through permanent disability to control himself or
to administer his property.

Art. 322. - Application for Interdiction.

(1)

An application for interdiction may be made by the insane
or infirm person himself, or by his spouse, or by any of his
relatives by consanguinity or affinity, or by the public
prosecutor.

(2)

. The judgment of interdiction may be given before the
person whose interdiction is applied for attains his
majority.

(.'3)

It may not be given after the death of the person whose
interdiction is applied fo;!'.

Art. 323. - Procedure for Interdiction.

(1)

Before pronouncing the interdiction of a person, the
CoUrt shall be convinced that such measure is necessary.

(2)

It may not pronounce the interdiction without having
seen the person in respect of whom the interdiction is
sought.

(.'3)

Where the personal appearance of such person is not
possibIe, the Court shall proceed to examine the person,
either by delegating one of its members or by appointing
an expert.
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Art. 324. - Appeal.
The insane or infirm person himself, his spouse, any of his
relatives by consanguinity or affinity, or the public prosecutor may
enter an appeal against a judgment of interdiction.

Art. 325. - Register of Judicially Interdicted Persons.

(1)

A special register kept in the registry of each regional
Court shall contain the list of every person, residing
within the jurisdiction of the Court, whose interdiction
has been judicially declared.

(2)

The register shall contain only such details as are
necessary to identify such persons and to identify the
judgment or judgments relating to the interdiction.

(3)

It may be perused by any interested person.

Art. 326. - Notice of Judgment.

(1)

The guardian of the interdicted person shall ensure that
the judgment of interdiction be brought to the notice of
the Court registry of the region or regions where the
interdicted per,son resides or is called upon to reside.

(2)

The same shall apply, to any judgment modifying the
effects of the interdiction.

Art. 327. - Protection of Interdicted Person.
Without prejudice to the provisions of the following Articles, a
person who has been judicially interdicted shall be subject in respect of
his person and of his property to the same rules of protection as a minor.

Art. 328. - Guardian.

(1)

The guardian of an interdicted person shall in all cases be
appointed by the Court.

(2)

No person, other than the spouse, the ascendants and
descendants of the interdicted person, shall be bound to
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retain the function of guardian of an interdicted person
for more than five years.
Art. 329. - Family Council. - 1. Constitution.

(1)

The provisions of this Title relating to the constitution of
the fam!ly counçil of a minor shall not appIy to an
interdicted person.

(2)

~he family council of an interdicted person shall consist
of his ascendants, his brothers and sisters who are of age,
his spouse and his descendants who have attained
majority.

(3)

Where the number of the members of the family council
thus composed is Iess than four, the Court shall make up
that number by calling on one or more persons, whether
related to the interdicted person or not, who take interest
in his condition.

Art. 330. - 2. Meeting Place.

- (1)

(2)

The family council shall meet
fixed by the Court.

In

such pIace as may be

In default of such place, it shall meet in the place where
the interdicted person had his principal residence on the
day the interdiction has been pronounced.

Art. 331. - Residence of Interdicted Person.

Art.

(1)

The guardian of the interdicted person shall ensure that
the interdicted person lives in the place where his
disability has been given the publicity required by Iaw.

(2)

Where the interdicted person changes his residence, his
guardian shall ensure that the publicity required by Iaw
be made in the place of the new residence.

332. - Income of Interdicted Person.

(1)

The income of the interdicted persoJ;) shall not become
the property of his guardian.
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(2)

It shall be used for the maintenance and care of the
interdicted person.

(3)

The guardian shall render an account ofits use.

Art. 833. - Appeal against Decisions of the Guardian.
Any member of the farriily council may in all cases appeal to such
council against' the decisions taken by the guardian of the interdicted
,
person.
"

Art. 384. - Father and Mother of Interdicted Person.
The provisions which place the guardian of a minor in a privileged
position when such guardian is the father o'r the mother of the minor,
shall not apply to the guardian of an interdicted person.

Art. 335. - Leases.
Leases granted by a guardian shall not be binding on the'
interdicted person for more than three years after the termination of his
disability, unless they have been entered into with the authorization of
the family councit.
~

Art. 336. - Gifts.

(1)

Gifts may be made by the guardian of an interdicted
person on behalf of the latter, ·to the descendants of the
interdicted person.

(2)

Such gifts shall be of no effect unless they have been
authorized by the family council.

Art: 337. - Will.

(1)

An interdicted person may not make a will after his
interdiction has been declared, unless he is authorized for
that purpose by the Cóllrt.
'

(2)'

Any will made by hitn prior to being interdicted shall be
valid.

(3)

The Court may invalidate in whole or in part the will
made by an interdicted person' prior to being interdicted
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where it is of opinion that the provisions contained in
such will are contrary to equity or have been affected by
the state ofhealth ofthe testator.

Art. 388. - Marriage.
"I

(1)

A person who has b~en judicially interdicted may not
contract marriage unless he is authorized for that purpose
'
by the Court.

(2)

An application ,t9 t~is effect. may be made by the I
interdicted person himself or by his guardian.

(3)

Any interested party may apply to the Court to declare
the nullity of a marriage which an ·interdicted person has
contracted without having obtained the authorization of
the Court.

Art. 839. - Divorce.

(I)

The 'personal consent of the interdicted person as weU as
that of his guardian shall be required for the bringing of
proceedings requesting a divorce.

(2)

If the guardian refuses to consent, the interdicted person
may ask the Court to give permission to bring
proceedings requesting a divorce.

Art. 840. - Paternity.

(I)

An interdicted man may not acknowledge a child born
out of wedlock unless he is authorized for that purpose by
the Court.

(2)

Rebuttal of the presumption that an interdicted man is
the father of a child born to his spouse, annulment of an
acknowledgment made by an interdicted man or judicial
establishment of the fact that an interdicted man is the
biological father of a child, may take place on the
conditions laid down in the Book of this Code relating to
Family Relationships.
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Art. 841. - Limitation of Effects of Interdiction. - 1. Principle.

(1)

The Court may, when pronouncing the interdiction or
suhsequent to such decision, limit the effects of the
interdiction.

(2)

It may authorize the interdicted person to perform
certain acts himself.

(3)

It mayalso decide that the guardian of the interdicted
person may not perform certain acts without the
concurrence of the interdicted person.

Art. 342. - 2. E.JJect.

(1)

The limitations imposed hy the. Court on the powers of
the guardian of the interdicted person in accordance with
Article 341 may not he set up against third parties in
good faith who have had dealings.with the guardian.

(2)

Saving proof to the contrary, the good faith of third
parties shall he presumed.

,Art: 343. - Nullity o~the Acts of an Interdicted Person.

(1)

Acts performed hy an interdicted person in excess qf his
powers may he impugned in the same circumstances as if
they had heen performed hy a minor.

(2)

The Court may not uphold the effect of such -acts on ,the
ground that they could have heen performed hy the
insane person during a lucid interval.

Art. 344~ - Liability of Guardi~ of Interdicted Perso~. - 1. Princzple.
Where the interdicted person enters into a contract with a third
party who, in good faith, is not aware of his disahility, the guardian of
the interdicted person shall he liahle to such third party for the
prejudice which the nullity of the act causes to the latter.
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Art. 345. - 2. GoodFaith.,'::1 '
I

,:

u ",

A person shall never
be deemed to be in good faith
where
he has
I
l
•
cpntracted ,with the inten:;licted, pers(m withi~ a, region where his
interdiction has bee'n given publicity as provided by the.law.
I"

'I

j"'

.',

,.

Art. 346. - Liability ofRegistrar.

.

'.

(1)

The registrar of the Court shall' be liilble in lieu of the
guardian of the interdicted person where the registrar,
having received notice of. the judgment of the
interdiction, has failed to en.ter the name of the
interdicted. person in the special register kept for this
purpose.

(2)

The same shall apply where the registrar has refused to
make the register accessible to a third person who has
had, or intends to 'have, dealings with the interdicted
person.

Art. 347. - Withdrawal.of Interdiction. - 1. Application.
(1)

The disability of the interdicted, person shall cease when
the withdrawal of the interdiction is prçmounced.

(2)

The withdrawal of the interdiction may at any time be
•
. . , J,
r
,
!
."
. '
applled for to the Court by the persons who may apply for
pronouncement of the interdiction.
I,

(3)

•

Tt mayalso be applied for by the guardian of the
interdicted person.

Art. 348. - 2. Pronouncement.
The withdrawal of the interdiction shall be pronounced by the
Court where it appears that the causes of the interdiction have ceased
and that the interdicted person is in a position to conduct himself and to
administer his property by himself.

Art. 349. - 3. EJfects.
Withdrawal of the interdiction shall have the same effects as the
emancipation of a minor.
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TITLE 111. BODIES CORPORATE AND PROPERTY with:A .
SPECIFIC DESTINATION
Chapter 1. - Administrative Bodies and Religious Institutioris
Art. 350. - The State.
The State is alegal person. It can have, through its organs, all the
rights and duties which are consistent with its nature.

Art. 351. - Territoria! Subdivisions of the State.

(1)

Region, sub-region and district and urban and rural
communes are also legal persons, and are the subjects of
rights and duties.

(2)

They can have~ through thei~'torgans, all the rights and
duties which are vested in them by the administrative
laws.

Art. 352. - Ministries.

(1)

The Ministries of the central government are legal
persons and are the subjects ofrights and duties.

(2)

They can have, through their organs, all the rights and
duties which are vested in them by the àdministrative
laws.

Art. 353. - Public Administrative Authorities and Establishments.

.

.

All public administrative authorities, offices or establishments to
which personality has been expressly given by the administrative laws
are likewise legal persons and are t~he. su~jects' ofrig~ts and d~ties.

Art. 354. - Religious Institutions and Religious Communities.
Religious institutions and religious communities recognized by
the State are legál persons and are governed by their own constitutions,
insofar as this is not contrary to the law.
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Art. 355. - Limitations.
Special legislation may determine the limits in the exercise of
specific rights of personality by religious institutions and religious
communities.

Art. 356. - Powers and Organs.

(1)

The powers of the bodies referred to in the preceding
articles as weIl as. the organs which are authorized to
represent such bodies shaIl be prescribed by
administrative law.

(2)

They may impose on such organs the observance of
specified conditions or formalities for the exercise of
certain rights.

Art. 357. - Failure to Comply with Legal Requirements.

(1)

Acts performed by the bodies referred to in this Chapter
in excess of the powers given to them by law or which fail
to comply with the conditions or formalities required by
law shaIl be of no effect.

(2)

The provIsIons of sub-Article (1) shall apply
notwithstanding that nullity is not expressly provided by
law in such circumstances.

Art. 358. - Nullity.
(1)

The nullity provided for in Article 357 may be invoked by
any interested party.

(2).

It may no longel' be invoked aftel' ten years have elapsed
from the date when the act was performed.

Art. 359. - Extra-Contractual Liahility.

(1)

The bodies referred tó in this Chapter shall be liable fot
any damage arising from the fault or act of their organs
or employees in accordance with the provisions of the
Title of this Code relating to Non-contractual
obligations.
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(2)

They shall, in accordance with the provisions of the same
Title, pay back any unlawful enrichment which they have
derived.

Chapter 2. - Associations
Art. 360. - Defmition.
An ássociation is a grouping formed between five or more persons
with a view to obtaining aresult other than the securing or sharing of
profits.

.

Art. 361. - Grouping to Secure or Share Profits

(1)

Groupings formed with a view to securmg or sharing
profits shall be subject to' the provisions of the
Commercial Code.

(2)

The same shall apply to cooperative and other groupings
which tend to satisfy the financial interests of their
members by placing them in a position to save money.

Art. 362. - Trade Unions.

(1)

Gro,upings forr~ed wit.h, a view to defending the financial
interests of their members or to representing a particular
calling shall be subject to the special laws concerning
trade unions.

(2)

In the absence ofspeciallaws, they shall be subject to the
provisions of this Chapter.

·Section 1. - Memorandum of Association and Statutes
Art. 363. - Memorandum of AssociatioD.

(1)

Associations shall be governed by a memorandum of
association agreed to by their founders.

(2)

The provisions 'of such memorandum shall be
supplemented or superseded by those of this Chapter,
whenever the memorandum is silent or any of its
provisions is contrary to the law.
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..

Art. 364. - Obligation to Draw up Statutes.
. (1)

(2)

(3)

Notwithstanding any agreement to the contrary,
associations shall be provided with statutes whenever any
of the associates so requires. •t
Statutes for the association may also he made b~ the
office of associations of the region where the assoçiation
carries out its activ~ty.
An association may be dissolved by the office of
associations where ~Vs not provided w,ith ~tatl}tes w~th,i~
three months after a request to this effect has b~en made.

Art. 365. - Purpose of Statutes.

(1)

The memorandum of association shall lapse when the
association is provided with statutes.

(2)

The association shall thereupon be governed by its
statutes.
.

.

(3)

The provisions of the statutes shall be supplemented or
superseded by' those 'of the Chapter, whenever the
statutes are silent or any of these provisions is contrary
to the law.

Art. 366. - Contents and Form ofStat~tes.
(1)

The statutes of the association shall be of no effect unless
they ,mention th~jpam~ of the 1 asso<;i~ltiol), its objeçt, the
place where the association has its head office and the
date when they are ,made.
•,
•.

(2)

They shall be signed by not less than five assocïates, who
shall be known as the founders of the association.

Art. 367. - Adoption of Model Statutes.
(1)

Statutes which conform to a standard model approved by
the Ministry of Local Government need not be signed.
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(2)

In such cases it shall be"sJ..!tficient that a special juridical
act be prepared, making reference to such statutes and
signed by not less
five.
associates.
. . than
.
,

.
'

.

(3)

I

Such juridical act shall be of no effect unless it mentions
the name of the association, its object, the pIace where the
association .nás "'fits hè'ad óffice' and th'e date when it' is
made.

Art. 368. - Deposit of Statutes.

,
"

.

The statutes of the association, or the special act making reference
to those statutes, shap be deposited w~t~in thirty days with the office of
associations ofthe region where the association has its head office.
~

,

j

.

,

•

Art. 369. - COIDmunication of Stat~tes.
i

,1-

(1)

The statut'és of the association' shall be served withóut
delay on any interested party upon a request addressed to
the president of the association.

(2)

The date on which the statutes are served shall be
entered on the copy served.

(3)

The prescribed fee may be charged by the association, in
addition to the postal expenses arising from service of the
statutes, where appropriate.
"

Section 2. - Associates
Art. 370. - Associates.
The association consists of its founders and of the members who
have joined the association.'

Art. 371. - New Members.
Unless otherwise provided, the association may' recelve new
members.

Art. 372. - Promise to Jom an Association.
A promise to join an association shall be of no effect.
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Art. 878.'- Equality.of Associates.
Unless otherwise provided iri the memorandum of association or
in the statutes, all associates shall have equal rights.

Art. 874. - Personal Nature ofMemhership.

(1)

The membership of an associate is inalienable.

,

.

(2)

Membership shall not pass to the heirs ofthe associate.

(8)

The . provISIOns
of this
Article
sli~ll apply
notwithstanding any provision to thé contrary in the
memorandum of association or the statutes.
.
.. ,

.

Art. 875. - Exercise of the Rights of an Associate.

(1)

Unless otherwise provided in the memorandum of
association or in the statutes, an associate may not
exercise his rights as an associate through a third person.

(2)

An associate may not exercise his rights as an associate
unless he has previously paid the subscriptions which he
owes to the association.
.

Art. 876. - Suhscriptions.
I

..

(1)

Unless otherwise provided, the membership subscription
shall be paid during the first quarté of each yéar.
'

(2)

An action may only be brought against a~ associate for
the payment of his subscription for the current year and
preceding year.

Art. 877. -Right to Withdraw from the Association.

(1)

An associate may at any time withdraw from the
association, notwithstandingcthat the associàtion has been
constituted for a definite period of time and
notwithstanding any provision to the contrary.
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(2)

An associate who withdraws from the assoclatlOn shall
pay the subscriptions which have fallen due and the
subscriptions of the current year.

Art. 878. - Expulsion of an Associate.

(1)

An associate may be expelled from the association in the
cases and in the manner provided for in the memorandum
of association or in the statutes.

(2)

In addition to those cases, he may also be expelled from
the association for good cause by the general meeting.

(3)

The associate who has been expelled may, within three
months after he has been informed of his expulsion,
appeal to the Court against sucJ1 decision on the ground
that the expulsion is not j ustified.

Art. 879. - The Association Does Not Represent the Assoéiates.
The associates shall-not be liable to third parties às a consequence
of the activities of the association.
Section 8. - Management

Art. 880. - Appointment
,
, ofDirectors.
( 1)

The association shall be ma.n'aged by one or more
directors, appointed in conformity with the memorandum
of association or the statutes.
"

\

(2)

Unless otherwise provided, they shall be appointed by the
general meeting.

Art. 881. - Directors Must be Members.
Unless otherwise provided, the directors shall be appointed from
among the members of the association.
Art~ 882. -

(1)

Board of Management.
•
When there are several directors, they shall form a board
of management.
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.(2)

. Unless otperwi~~ provide~, t.he decisions concerning the
"association shall be taken by the b,oard ~~ich shall decide
by a majority of its members .pJ:"ese,nt ,or r~presented.

(3)

Those who do not agreewith the decision.taken by·the
majority may require that their dissenting opinion be
recorded in a minute.

Art; 383. - Powers of Directors. -

J.

Law:

(1) :.' The directors of an association shall perform all the acts
necessary for the management of the association.
.

.

(2)

They shall represent the association in judicial and extrajudiCia!' mat~ers.
'
.,'

I

Art. 38:1<. -.2. Statutes.
(1)

The statutes may limit the powers of the direetors or
regulate the manner in which such powers are to· be
exercised.

. ..

(2)

Their provisions may not be set up against third parties
unless the statutes háve' been deposited i'n the officé of
associations or it is proved that the third parties were
actually aware of such provisions.

Art. 385. - 3. Memorandum ofAssociation or General Meeting.

(1)

The provisions of the memorandum of association or the
general meeting of the association which limit the powers
of the directors, or regulate the manner :in which such
powers are to be exercised, may not be set up against
third parties unless it is proved that such third persons
were actually aware of those provisions. '

(2)

They have as their only sanction the' responsibility, In
relation to the association, of the director or directors
who have contravened them.
.

,•
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~

Art. 386. - Provisional Director.
If the persons authorized to act on behalf of the association are not
available or are impeded, a provisional director shall be appointed by 'the
Court on the application of any interested party.
"

Art~ 387. - Proof ofCapacity.

(1)

, The persons authorized to act on behalf of the association
may· require that ,a document showing their capacity and
,powers be delivered to them by the office of associations. '

(2)

Such document shall specify, where appropriate, the
period for which the powers have been given.
.....

~ ·1

'

.

"

;

'

••

•

i :

Art. 388.. - Liability
of Directors.
I . '
The direct~r~ or'an ass~ciation shall be li~ble to the association in
accordance with the rules relating to Mandate.
I

I

Art. 389. - Exclusion frOl,Il Right to Vote.
Notwithstanding any agreement to the contrary, directors may
not vote in a general meeting called to approve their accounts or to
decide on liabilities incurred by them.
,I

Section 4. - General Meeting

.

Art. 390. - Character of ,Supreme Organ.
,

,

(1)

The general meeting of the associates
organ of the association.

(2)

It shall decide on all matters concerning the association

iS

the supreme
,

,

which do not fall within the jurisdiction of another organ.

Art. 391. -'Appointment and Control ofDirectors.

(1)

Unless otherwise provided, the general meeting shall
appoint the directors, control their activity and approve
'
their accounts. '
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(2)

It may give directions regarding the management of the
association.

Art. 392. - Dismissal of Directors.

(1)

The genera! meeting may at any time dismiss the
di rectors without prejudice to their right to any
remuneration which has been agreed upön.

(2)

This right of dismissal may neither' be restricted nor
excluded where the directors are dismissed for good
.cause, in particular where they have committed a serious
breach of duties or are unable to manage properly the
affairs of the association.

Art. 393. - Admission and Expulsion ofMembers.
(1)

The general meeting shall decide on the admission of
new members, or on the expulsion of members of the
association.

(2)

The power to admit or to expel members may not be
entrusted to the 'organs of management except under
reservation of ratification by the general meeting.

Art. 394. - Amendment of Statutes. - 1. Principle.
(1)

Unless otherwise provided, the genera! meeting may
amend the memorandum of association or the statutes of
the association.

(2)

The power to amend thé'm~moranélum of association ~r
the statutes may not be conferred on any other person or
organ.
'.

Art. 395. - 2. Rest1·iction.
(1)

The unanimous consent of the associates shall be
required where the decision to be taken aims at modifying
the object of the association or at giving unequal rights to
the associates.

(2)

Privileged rights may not oe withdrawn from associates
except with the consent of such associates.
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Art. 396. - Convocation. - 1. Principle.

A general meeting shall be convened by the directors in the cases
provided for in the memorandum of association or in the statutes and, in
cases of urgency, whenever it is in the interest of the association to do
so.
. .
Art. 397. - 2. Right ofAssociates.

(1)

. A general meeting shall be convened whenever such
number of associates as is fixed by the statutes asks for its
convocation.

(2)

If the statutes are silent in this regard, a general meeting
shall be convened if one-fifth of the associates so require
in writing and specify ,the purpose of the meeting.

Art. 398...- 3. Convocation by th~ Court.,

(1)

Where the board, of management. fails to convene the
general meeting whenever. it is bound to do so, the
general meeting shall be convened by the Court on the
application of one or mo,r,e associates.

(2)

In such a case, the Court shall make the necessary
provisions for the chairma~sh~p' of t~e meeting..

Art. 399. - 4. Procedure and Time.

.

~.

,

...';

(1)

The procedure and time of the convocation of a general
mee'fing shall' ~e' as provided by the memorandum of
association or the statutes.

(2)

U nless otherwise provided, they shall be fixed by the
directors in a reasonabld mariner.·

J .. -

Ol • [,

Art. 400. - Voting at Meetings.

(1)

Decisions of the general meeting shall be taken by a
majority of members who are'present or represented.

(2)

A decision relating to a point not mentioned in the
agenda shall be of no effect.
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Art. 801. - Equivalence.
A proposal which has been agreed to in wntmg by all the
associates shall be deemed to amount to a decision of a general meeting.

Art. 402. - Nullity ofDecisions ofa Genera! Meeting. - 1. Action.

(1)

Notwithstanding any agreement to the contrary, every
associate may appeal to the Court against decisions of a
general meeting to which he has not adhered and which
are contrary to the law or the memorandum of
association or the statutes.

(2)

The right to appeal to the Court shall be barred if not
exercised within thirty. days from the day on which the
associate knew of the decision.

(3)

An associate shall be deemed to know·the decisions taken
by a general meeting, where it has been convened without
fraud and in accordance with the' pro~isions of the
memorandum of assóciation, the statutes or the law.

Art. 408. - 2. Authoriry qfthe Judgrrient.
A judgment which declares the nullity of a decision of a general
meeting shall have effect with respect to all persons.

Art. 404. - Suspension of Decisions.
The Court may, on· the application of a,ne of the directors of the
association or of the office of associations, stay the execution of a
decision the annulment ofwhich IS demanded,

Section 5. - Rights and Obligations of the Association
Art. 405. - Principle.

,

.

(1)

An association is an entity distinct from the persons of
whom it is composed,
.

(2)

The rights and obligations of the assoclatlOn are not
rights and obligations ofits members.
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(3)

The rights and obligations of the members of the
association are not rights f and obligations of the
association.

.Art. 406. - Name.

(1)

The name of an assoclatlOn is protected in the same
manner as that of a natural person.
"

(2)

,.

. I

• I

Such protection shall not be granted by the law unless
the stat,utes of the association have. been deposited in the
office of ~ssociations or the person who has violated the
.rights of the ,association has done so knowing what he
.wa~ doing and in bad faith.

Art. 407. - Residence.

(1) . The assóciation shall' have its principal residence at the
place where its head office is situated, in accordance with
the memorandum of association or the statutes.

(2)

It has secondary residences in any place where it has or
occupies premises permanently.

Art. 408 - Capacity.

(1)

An assomatlOn may perform all civil acts which are
consistent with its objects. It shall perform such acts
through its orgaris of management.

(2)

An association may sue or be sued. For this purpose, it
shal! be represel1ted by such p~rson or persons ,as are so
authorized by the memorandum of association or the
statutes.
•

(3)

,I

./

Correspondence may be addressed to and notices may he
served on the association or its president without it being
necessary tp specify the organs qualified for receiving
such correspondence or notices.

Art. 409. - Gifts and Legacies.

(1)

The office of associations may demand to be informed of
any gift or legacy made to an assóciation where such gift
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or legacy exceeds the amount set by the office of
associations.

(2)

In such a case, the association shall inform the office of
associations withln six months from the day on ~hich it
received the gift or legacy.

Art. 410. - Extra-Contractual Liability of the Association.

(1)

An associationshall be liable for the acts and omissions of
its directors and employees, whenever such acts and
omissions have taken place in' the execution of the
functions which it is their duty to perform and which
entailliability.
•

~~. •

I

(2)

An association shall be liable whenever it enriches itself
I
•
unlawfully.

(3)

The provisions ofthe Title ofthis Code relating to Noncontractual obligations shall apply in this regard.

Art. 411. - Surety for the Debts of the Association.
A director who has acted on behalf of an association shall stand
joint and several surety for the association, by virtue of the law,
whenever the association does not function in conformity with the
statutes deposited in the office of associations.
I

'

Section 6. - Dissolution and Liquidation of the Association

Art. 412. - Dissolution. - 1. Statutes.
"

An association shall be dissolved in such cases as are provided for
in the memorandum of association or the statutes:

Art. 41 S. - 2. General Meeting.
Notwithstanding any agreement to the contrary, the general
meeting may at any ti~e ,decide to dissolve the association.
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Art. 414. - 3. Court.
An association shall be dissolved by the Court on the application
of its board of management, or of one-fifth of the associates, or of the
office of associations where:
(a)

as a result of the reduction of the number of associates or
for any other cause, it is no longer possible to appoint the
members of the board of management or to make the
association function in conformity with the memorandum
of association or the statutes;

(b)

the object of the association has been attained or it has
become impossible to attain it, or a period of long
inactivity shows that the association has ceased to pursue
that object;

(c)

the association pursues an object which is different from
that which is determined by the memorandum of
association or the statutes;

(d)

the association has become insolvent.

Art. 415. - 4. Administrative Decision.
(1)'

An association shall be dissolved by the office of
associations where its object or activities are unlawful or
c~ntrary to morality.

(2)

An appeal from such decision may be made to the Court
by any of the directors of the association within thirty
days after it has been made known to the association.

(3)

The Court may, pending the decision on the appeal, stay
the execution of the decision dissolving the association.

Art. 416. - State ofLiquidation.
(1)

An association shall be in a state ofliquidation where it is
dissolved in conformity with the law.

(2)

It continues to be deemed to have a personality until the
end and for the requirements of such liquidation.
\01

Art. 417. - Liquidators. - 1. Appointment.

(1)

Unless otherwise provided by the memorandum of
association or the statutes or ordered by the Court, an
association shall be liquidated by such persons as have
been entrusted with its management.

(2)

In default of such persons, ,the association shall be
liquidated by one or more liquidators, appointed by the
Court.

Art. 418. - 2, Powers.

(1)

The liquidator has the powers· which appertain to the
board of management.

(2)

'He may not exercise his powers except for the
requirements ofthe liquidation.

(3)

He may not undertake any new transaction.

Art. 419. - 3. Liability.

(1)

The liquidator shall be liable to the association and to the
creditors of the association for the damage which he
causes to them through any mistake which he may make
in the exercise of his functions.

(2)

The question of his liability to the assoclatlOn may be
raised by any of the associates who hasexercised the
functions of director of the association during the five
years preceding the institution of the action.

Art. 420. - Devolution of Property.

(1)

The property of an association which has been dissolved
may in no case be partitioned among the associates.

(2)

In default of a provision in the memorandum of
association or in the statutes, and unless the general
meeting validly destined it for another purpose, such
property shall becpme the property ofthe State.
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(3)

The general meeting may not decide on the destination of
the property if the association is dissolved by the office of
associations.
Section 7. - Control of Associations

Art. 421. - Office of Associations.

(1)

An office of associations shall be established in the capital
of each region in connection with the administra,tion of
such region.

(2)

The office shall exercise supervision over all associations
acting within the region.

Art. 422. - Deposit of Statutes.
The office of associations shall call upon the founders or the
persons managing associations, where appropriate, to draw up and to
deposit statutes for the association.
Art. 423. - Register of Declared Associations.
( 1)

The office of associations shall keep in alphabetical order
a register of the associations ,established in the region
which have been declared to it.

(2)

Wherethe office of associations refuses to register an
association within three months after the declaration
made to it, the directors of the association may appeal to
the Court within sixty days against such refusal.

Art. 424. - Progressive Number.

(1)

Every association entered in the register shall be given a
progressive number which refers to' the file which the
office opens for the association.

(2)

Such progressive number shall appear on the statutes and
on all the documents comprising thecorrespondence of
the association with third parties.
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Art. 425. - File ofthe Association.
The file of each association entered in the register shall contain:
(a)

the name of the association together with its progressive
number;

(b)

the statutes of the association, and the amendments made
to such statutes, together with the date of such statutes
or amendments;

(c)

the name of the directors of the assoclatlOn, or of the
persons empowered to represent it;

(d)

an indication of the secondary residences which the
association may have; and

(e)

the decision taken to dissolve the assoclatlOn and the
names of the liquidators, where appropriate.

Art. 426. - General Meetings. - 1. Convocation.' .

(1)

The office of associations shall be 'informed in due time
whenever a general meeting' of an association is held.

(2)

It may be represented by an observer at such general
meeting.

(3)

It may prescribe any measure it thinks fit to ensure the
good functioning of the general meeting as regards in
particular the manner and times of convocation, the order
ofthe day and the holding ofthe meeting.

Art. 427. - 2. Decisions.
The office of associations shall be informed within thirty days the
holding of the general meeting of all the decisions taken by such
meeting which are to be entered in the file of the association kept by the
office.
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Art. 428. - 3. Annulment qfDecisions.

(1)

The office of associations may impugn before the Court
such decisions of the general meeting as are contrary to
the law or to the statutes.

(2)

The right to institute such action shall be barred where
the action is not. instituted within a month from the day
when the office of associations has been informed of the
decision take'n.

Art. 429. - Amendments of Statutes.

(1)

(2)

(3)

Where statutes have been amended, a copy of the
amended statutes shall be deposited. with the office of
associations, within thirty days the approval of· the
amendment by the general meeting.
Such .copy shall· bear on the cover the words "Text as
amended on ...".
Amendments of the statutes may not be set up against
. third parties so long as such amendments have not been
declared to the office of associations, unless it is proved
that the third parties were aware of the amendments.

Art. 430. - Directors of the Association.

(1)

(2)

The name of the members of the board/of management
. an9 of the persons empowered to· represent the
association sheill be communicated to the office of
associations within the· month which follows the
appointment of such persons.
Every modification made to such
communicated within the same period.

list

shall

be

Art. 431. - Balance Sheet.

(1)

The association shall communicate every year to the
office of associations its financial statements as approved
by the general meeting.
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(2)

The Ministry of Local Government may prescribe such
rules as it thinks fit with a view to ensuring a good
presentation and the truthfulness of such balance sheet.

Art. 432. - Ministry of Local Government.

(1)

The Ministry of Local Government may prescribe, within
the framework of the existing laws, any other measure it
thinks fit with a view to placing the offices of associations
in ei. position to exercise an efficient con trol on the
associations.

(2)

Such measures may differ ac'èording to 'the object, the
importance and the duration of the association.
I

(3)

.

ParticuIar measures mayalso be prescribed for the
associations which have their head office in a foreign
country, or which carry on an' ·activity in a foreign
country or the majority of whose members are foreigners,
or which have a board of management in which one or
more members are foreigners.

Chapter 3. - Property with a Specific Destination
Section 1. - Endowments

..

Art. 433. - Defmition.

(1)

An act of endowment is an act whereby a person, the
author of the act, destines certain property irrevocably
and perpetually to a specific object of general interest
other than the securing of profits.

(2)

The author ofthe act is the founder ofthe endowment.

Art. 434. - Forms.

(1)

An endowment may be constituted either by.a gift or by a
wil!.

(2)

lts constitution shall be subject, as regards its form and
its substance, to the rules relating to gifts or wills.
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Art. 435. - Administrative Approval Necessary.

(1)

An endowment shall not' be definitively constituted
unless it has been approved by the lV:inistry of Local'
Government.
.,1

(2)

Before making its decision, the Ministry of Local
Government may take where appropriate the advice of
other ministries which have an.interest in the
endowment.

Art. 436. - Application of Approval. - 1. During Lifetime cf Founder.

.

,

The approval of the act of endowment may not ,be sought during
the lifetime of the founder, except by the found€lr hirnself or his
representative.
4.H;

l'

I

Art. 437. - 2. Afler his Death.

~',

~'"

I

After the deat!1' of the founde'r, it' shall be sought 'by the
t
•
person to whom the fóundèr has entrusted such task and
who has accèpted it.

(1)

I

.

"

,

l

.

In default of such person', ii shall be sought by those
persons who have' drawn up the act of endöwment or who
haVe been 'witnesses to it or who hold that act in deposito
o

I"'

Where the persons who are bound to seek the approval of
the act of endowment fail to do'so, the'approval ofthe act'
may be sought, three months after the death of its author,
by thepubl~c prosecutqr or by any interested party.

(3)

-

,

.

Art. 438. - Revocation of Act ofEndowment.
,

"

.1'

I

(1)

The author of an act of endowment may revoke it freely
so long as he has not obtained the approval of such act by
the Ministry of Local Government..

(2)

The heirs of the founder may only exercise such right of
revocation where the endowment has not been approved
by the Ministry 'of Local Government within two years
from an' application having been made to' such Ministry
with a view to obtaining its äpproval. .

J
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Art. 489. - Retroactivity o~App~oval.

(1)

The administrative decision approving the endowment
shall have retroactive effect from the day of the
application for the approval if such application has heen
made hy the founder.

. (2)

It·shall have retroactive effect from the day of the death
of the founder if the approval has heen sought after the
death of the founder.

(3)

Such retroactivity may not, however, he prejudicial to
those persons who, in good faith, have acquired rights to
the property of the endowment hefore such endowment
has heen approved.

Art. 440. - Protection and Control of Endowment.

(1)

The act hy which the endowment is approved shall
determine the organ which is to he responsihle for the
protection and control of the endowment.

(2)

If no organ is designated for this purpose in that act, the
protection and control of the endowment shall he ensured
hy the office of associations of the region where the
endowment has its principal place ofhusiness.

Art. 441. - Statutes ofEndowment.·

(1)

An endowment shall he governed hy statutes, in
conformity with which it shall he organized and
administered. The statutes shall mention in particular the
name of the endowment, its ohject and the place where it
has its principal place of husiness.

(2)

The statutes of an endowment may he drawn up hy the
founder.

(3)

Failing such, they shall he drawn up hy the Ministry of
Local Government, or hy the organ for protection and
control designated for the endowment hy such Ministry.
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/'
(4)

Any interested party may w.!.thfr1' three years apply to the
Court to amend the statutes, if these are contrary to the
act of endowment.

Art. 442. - Management... /'

/
/

(1)

The endowmeni shall be managed in conformity with its
.
statutes by one or more directors.

(2) /'fhe provisions of this Title relating to the directors of
/

associations shall apply to the directors of endowments.

.

.

Art. 448. -

(1)

/

Committee--ofM~nagem-,ent; _

..,..----.

.

./

A committee of management constituted- in terms of the
statutes of the endmvmeol is the supreme organ of the
endowment.
.
---'

(2)

-/

'

-.

The organ for the protection and control of the
endowment shall be represented on such committee of .
management.

Art. 444. - Functions of Committee of Management.

(1)

The committee of management shall decide on all the
affairs of the endowment which do not fall within the
sphere of another organ.

(2)

In particular, it shall appoint and dismiss the directors,
control their activity and approve their accounts.

Art. 445. - Amendments of Statutes. - 1. Principle.
Amendments of the statutes of the endowment, decided upon by
the committee of management, shall be of no effect until they have been
approved by the organ for the protection and control of the endowment.

Art. 446. - 2. Prohibition by Founder.

(1)

The author of the act of endowment may, by an explicit
provision, prohibit certain amendments of the statutes of
the endowment.
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(2)

The person appointed by him or the heirs of the founder
may apply to i:he Court to declare that the endowment
has lapsed, if the statutes are amended against the will of
the founder thus expressed.

(3) .

The right provided in sub-Article (2) may no longer be
exercised if three years have elapsed since the date of the
amendments of thè statutes 'or thirty years since the
death of the founder.

Art. 447. - Meetings of Committee.

(1)

The committee of m~~agement~shall meet on such dates
as are fixed by the statutes.

(2)

It is convened by the directors in urgent cases whenever
the interest ofthe endowment requires.

Art. 448. - Decisions of Committee.

(1)

The decisions of the committee of management shall be
taken by an absolute majority.

(2)

The organ for the protection and control of the
endowment may apply to the Court to declare the
annulment of such decisions or to stay their execution.

Art. 449. - Rights and Obligations of Endowment.

(1)

The provisions of this Ti tle relating to the name,
residence and capacity of àssociations shall apply to
endowments.

(2)

An endowment may accept, with the authorization of the
organ for its protection and control, gifts or legacies.

Art. 450. - Rights of Beneficiaries of Endowment.

(1)

The persons in whose favor the endowment is
constituted may take legal action to enforce their rights
against the endowment.
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. (2)

If the persons interested are not sufficiently determined
by the statutes, the directors of the endowment shall
determine them according to their equitable discretion.

Art. 451. - Termination of Endowment.

(1)

The endowment shaIl terminate
determined by the statutes.

(2)

The endowment is declared terminated by the Court on
the application of the organ for its protection and control
or ~he public prosecutor where:

In

such cases as are

(a)

. its object ha~ been attained or it lias become
impossible to be, attained;

(b)

such object has become illicit or contrary to
morality;

(c)

the endowment.
pursues, an. •object which is
, . l'
different from that determined by the statutes; or

(d)

~

~

I

•

•

~

the endowment has become'lnsolvent.

Art. 452. - Amalgamation of Several Endowments.

(1)

(2)

The Court may, on the· application of the Ministry of
Local Government, authorize the amalgamation oftwo or
more endowments with a view to coordinating their
activities" if such amalgamation is desirabIe in the general
interest.
.
The application to this effect may be made to the Court
by the o~gan 'for the protection and control, if such organ
is common to the interested endowments.
~

(3)

4

,f.-

..

New statutes shall be' gi'ven to the new éndo\vment which
is thus formed.

Art. 453. - Liquidation and Control.

(1)

T~e

provisions of this Title relating to the liquidation of
associations shall apply to the liquidation of endowments.
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(2)

The functions exercised by the office of associations shall
be exercised by the organ for the protection and control
of the endowment where such an organ has been
established.

Section 2. - Committees
Art. 454. - Need of Authorization.
Committees' having the object of collecting money or other
property in aid of public collections, fairs or activities of the same
nature, in favor of aspecific philanthropic work or work of general
interest, may not carry out their activity unless they have been
authorized to do so, where such activlty is to be carried out on a
national scale, by the Ministry of Local Government or, where such
activity is to be carried out on a regional or local scale, by the
administration of the region concerned.

Art. 455. - Organization of Committee.

(1)

The decision granting~ the attth6rization shall specify the
persons who constitute the committee.

(2)

It shall specify the purpose and the principal place of
business of the committee and the tim~n which it is
to achieve its purpose.

(3)

It shall determine where appropriate the manner in which
the action of the committee may be exercised and
prescribe such measures as are necessary to con trol the
amount and the use of the monies collected by the
committee.

Art. 456. - Gifts and Subscriptions.
,subscri~!~;-

(1)

The committee may receive gifts and

(2)

The president of the committee may take a~tion~
subscribers for the purpose of attaining-tfiê-fW1ffiment of
their promises.
.
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Art. 457. - Liability ofMembers.

(1)

The members of a committee shall be personally and
jointly and severally liable for its activities and its
management.

(2)

Any donor or subscriber or the public prosecutor may
raise the question of their liability.

Art. 458. - Termination of Committee.
A committee shall cease to exist upon the expiry of the prescribed
time or when it has achieved its purpose or when it has itself decided to
dissolve.

Art. 459. - Dissolution of Committee.
A committee may be dissolved by the authority which authorized
it to carry out its activities where:

(1)

the committee deviates from its purpose; or

(2)

the achievement of the intended purpose has become
impossible or it has become dear that it has been
abandoned.

Art. 460. - Liquidation. -

1.

Insufficient Property.

(1)

Where the property collected by the committee is
insufficient to attain the object which the committee
proposed to achieve, or where that object appears to be
impossible, such property shall have the destination
. prescribed by the decision which has authorized the
committee.

(2)

In default of a provision to that effect, the property shall
be placed at the disposal of the Ministry of Local
Government or the administration of the region
concerned which shall destine it for some work of charity.

(3)

The persons who have donated property to the
committee may not take it back uniess, at the time of
giving, they have expressly reserved the right to do so.
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Art. 461. - 2. Balance.

(1)

Where the property collected by the committee amounts
to more than is necessary for the attainment of the
proposed purpose, the balance shall have the destination
prescribed by the decision authorizing the committee.

(2)

In default of a provision to that effect, it shall be placed at
the disposal of the Ministry of Local Government or the
administration of the region lconcerned which shall
destine it for some work of charity.

(3)

The persons who have donated property to the
committee may not take it back unIess, at the time of
giving, they have expressly reserved the right to do so.

Art. 462. - Change into an Endowment.

(1)

Where under the statutes the p"roperty collected by the
committee is to be applied to aspecific lasting object, an
endowment shall be constituted for the attainment of
such object.

(2)

The rules relating to endowments shall apply
case.

In

such

.

Section 3. - Trusts
Art. 463. - Defmition.
A trust is an institution by virtue of which" specific property is
constituted in an autonomous entity to be administered by a person, the
trustee, in accordance with the instructions given by the person
constituting the trust, the settlor.
Art. 464. - Form.

(1)

A trust may be constituted by a gift or by will.

(2)

lts constitution shall be subject, as regards the form and
substance, to the rules relating to gifts or wills.
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./

An express provision in the"gift"'or will is nece~sary for
the constitution of a trust.

(3)
.

.

Art. 465. - Beneficiary of,Trust.
,

,

,f'

'

A trust may be constituted for the benefit of any person, action or
idea, provided that it does not offend publiçl order,or: moral~:

Art. 466. - Number of Trustees.

(1)

The trust may be administered by one or more trustees,
but the number of trustees may not exceed four.

(2)

Where more than four trustees have been appointed, Jhe
first four designated shall alone 'e;tercise such f~nctions.

(3)

The other persons designated as trustees shall replace in
the order in which they are designated the trustees,
where they refuse to exercise their functions, die, or are
incapacitated.

Art. 467. - Appointment of Trustee.

(1)

The trustee may be appointed by the settlor, or by the
person designated by the settlor, or, in default of such
person, by the Court.
,

(2)

,

Where the trustee so appointed refuses his office, dies or
is incapacitated, a new trustee shall be appointed by the
person on whom such power has been conferred by the
settlor, or in default of any such person, by the Court.

Art. 468. - Resignation of Trustee.

..

,

(1)

A trustee may resign his office if he has a good reason to
do so, or if he has exercised his functions for ten years.

(2)

He shall remain liable for the administration of the trust
until such liability passes to another trustee appointed
either before or after his resig'nation:
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Art. 469. - Dismissal of Trustee.
The Court may, on the application of the settlor or of a person
designated by him or of one of the trustees or of a beneficiary of the
trust, revoke the appointment of a trustee, if there is just eause for so
doing, and replace such trustee by a new trustee whom it shall appoint.

Art. 470. - Proof of Trusteeship.

(1) .

A trustee may obtain from the Court a document
showing his capacity and his powers.

(2)

Such document shall specify, where appropriate, the
period for which the powers have been granted to him.

.

Art. 471. - Several Trustees.

(1)

Unless otherwise provided, where there are several
trustees, the decisions relating to the administration of
the trust shall be taken by agreement between them.

(2)

In case of disagreement, the opinion of the majority shall
prevail.
.

(3)

Those who are not in favor of a decision taken by the
majority may require that their dissenting opinion he
recorded in a minute.

Art. 472. - Administration of Trust.

(1)

The trustee shall administer the trust as areasonable and
prudent person.

(2)

He shall not mix the property forming the object of the
trust with his own property.

Art. 473. - Judicial Representation of Trust.
•

(1)

The trustee shall represent the trust
proceedings.

(2)

He is sued in his capacity as trustee by those persons who
claim to have an interest in the property held in trust.
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In

judicial

/

Art. 474. - Powers of Trustee.

(1)

The powers of the trustee regarding the property which
is the object of the- trust are those of an ow~er.

(2)

He may not, however, alienate immovable property or
encumber immovable property with hypothec or another
limited right except with the authorization of the Court,
unless otherwise provided in the act of constitution of the
trust.
'

(3)

In no circumstances may the trustee alienate the property
or encumber it with a limited right bya gratuitous title.

Art. 475. -

Dire~tion,s ofS~ttlor.

- 1. Principle. ,

I·'

I

(1)

The trustee shall conform with the express instructions
which he has received from1the settlor..

(2)

Where the interest of the beneficiary. of the trust so
requires, the trustee may and shall obtain an
authorization from the Court to depart from such
instructions.

"

Art. 476. - 2.'8anctions.

"

(1)

The provisions whereby the act of constitution of a trust
'limits the powers of the trustee, or regulates the manner
in which such powers must be exercised, may not be set
up against third parties unless it is proved that such third
parties were or should have been aware of such
provIsIOns.

(2)

The trlistees shall be liable to any persons interested in
the endowment for any infringement of the provisions of
the act of endowment.

(3)

The Court may relieve in whole or in part the trustee
from such liability where it is of the opinion that the
trustee- has .acted in good faith or believed that he was
acting in the interest of the trust and that such belief was
reasonable.
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Art. 477. - Replacement of Property. .
The property acqyired by the .trustee in substitution for property
alienated by him or w.ith the income of the property which forms the
object of the trust shall replace or form an addition to the latter
property.

Art. 478. - No Personal Benefit.
The trustee may not draw any personal benefits from the trust,
apart from the advantages which are expressly granted to him by the
act of constitution of the trust.

Art. 479. - Indemnity.
The trustee is entitled to be indemnified ror all the expenses and
obligations arising out of the administration of the trust.

Art. 480. - Liability of Trustee.
The trustee shall be liable for the good management of the trust,
in accordance with the provisions relating to mandate, to the
beneficiaries of the trust and to the persons who are to receive the
property at the termination of the trust.

Art. 481. - Rendering of Accounts. - 1. To Whom it is Made.

(1)

The trustee shall render anactount of his administration
and of the actual state of the property forming the object
of the trust, to the person appointed in the act of
constitution of the trust.

(2)

In default of such person, he shall render an account to
any person who has an interest therein in accordance
with the act of constitution of the trust or to the person
who replaces him in the office of trustee.

Art. 482. - 2. When.
(1)

Unless otherwise prescribed by the act of constitution of
the trust, such rendering of accounts shall take place
every year during the month determined by the trustee at
the beginning of his management.
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(2)

The Court may for good cause authorize an interested
party to ask for the accounts 'at an intermediate time, or
authorize the trustee to delay or modify otherwise the
date fixed for the rendering ofthe accounts.

Art. 483. - Creditors of Trustee.
The creditors of the trustee have no claim whatsoever to the
property forming the object of the trust.

Art. 484. - Creditors of the Trust.

(1)

Those persons with whom the trustee lias entered into an
agreement relating to the property'constituted in trust
may enforce their right against all the property forming
the object of the trust.

(2)

The trustee shall not be liable to them unless he has
expressly bound himself or in accordance with the
provisions governing Mandate.
"

Art. 485. -llights of Beneficiary. - 1. In Relation to the Trustee.

(1)

The beneficiary may claim from the trustee the making
over of the profits which, according to the act of
constitution of the trust, are to accrue in his favor.

(2)

Where his rights' are jeopardized, he may apply to the
Court to dismiss the trustee or to compel him to give
appropriate security.

Art. 486. - 2. On the Property cifthe Trust.

(1)

The beneficiary of the trust has no right to dispose of or
to administer the property forming the object of the trust.

r '\.

t'

•

t

, .

(2)

In relation to such property, he may only do those acts
which preserve his rights, such as the interruption of a
prescription.

(3)

He mayalso make publications with a view to informing
third parties or certairi third parties of the .fact that
certain property forms the object of the trust.
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Art. 487. - Creditors ofBeneficiary. -

1. Principle.

(1)

The person constituting a trust may declare that the
income of the trust shall not be attached in the hands of
the trustee by the creditors of the beneficiary of the trust.

(2)

Where the income has been declared not liable to
attachment it may not even be validly transferred or
subjected to obligations by the beneficiary of the trust.

Art. 488. - 2. Power ojthe Court.
The Court may, howev~r, on the application of the beneficiary of
the trust or of one of his creditors, authorize the attachment or the
transfer of the income in the cases provided in Article 487, if such is in
the interest of the beneficiary of the trust or if the claim which is
brought forward is in relation to a criminal offence or a fraud for which
the beneficiary of the trust is responsible.

Art. 489. - Termination ofthe Trust. -

1. Normal Case.

A trust shall terminate on the expiry of the period fixed by the
person constituting the trust.

Art. 490. - 2. Power of the Court.
(1)

The Court may at any time on the application of the
beneficiary of the trust, declare the termination of the
trust where it thinks fit in the circumstances of the case.

(2)

The trustee shall be heard during theproceedings.

(3)

The settlor may, by an express provision, prohibit that
this power be made use of.

Art. 491. - Liquidation of the Trust.
Upon termination of the trust, the property which formed its
object, together with the documents which are required to prove
ownership of such property and to justify the administration of the
trustee, shall be handed over by the trustee to the persons who are
entitled to it under the act of constitution of the trust.
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Chapter 4. - Foreign Bodies Corporate and Property with a Specific
..
Destination
Art. 492. - Bodies Corporate.

(1)

Bodies corporate whose head office is situated in a foreign
country and which wish to carry out activities in Eritrea
shall apply for an authorization to the office of
associations in Asmara.
I

(2)

The office of associations may refuse to grant the
authorization applied for where the proposed activities
are contráry to the law or morals of Eritrea. The office of
associations may, before making its decision, consult the
Ministry concerned with the proposed activities.

(3)

No foreign body corporate may carry out activities nor
recruit members in Eritrea until the authorization has
been granted by the office of associations. "

Art. 498. - Property wi~h a Specific Destination.

(1)

Endowments, trusts and committees constituted in a
foreign country may not carry out any activity in Eritrea
until they have been granted the necessary approval by
the office of associations.
j'

(2)

The office of associations may refuse its approval where
the proposed activi.ty is contrary,to the law or morals of
Eritrea. The office of associiitions may, before making its
decision, consult the Ministry concerned with the
proposed activity.

Art. 494. - Effect of Authorization or Approval.

(1)

Bodies corporate which have been granted the
authorization specified in Article 492 and endowments,
trusts or committees approved under Article 493 shall be
fully assimilated as regards the enjoyment and exercise of
civil rights, to bodies corporate, endowments, trusts or
committees established in Eritrea.
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(2)

They shall be deemed to erijoy such nationality as is
accorded to them in the State where their head office is
situated.

Art. 495. - Restriction.

(1)

(2)

The carrying out of regular activitiesm Eritrea by.
foreign bodies corporate,' endowments, trusts or
committees or certain classes of the same may be
prohibited or regulated by the Ministry of Local
Government.
.
Foreign bodies corporate, endowments, trusts and
committees may own immovable property other than
land a~ may be provided by specialla~.

.

Art. 496. - Revocation
of Authorization or Approval.
.
, .
(1)

A~y' 'authorization granted under Article '492 and any
approval given under Article 493 may at any time be
revoked for good cause by the office of associations or the
Ministry ofLócal Go\rernment, as the" case may.be.
I

(2)

An application to set aside such decision may be made to
the Court by any of the directors of the body corporate,
endowment or committee concerned 'or any of the
trustees within thirty days from the day. on which he was
informed of the revocation.

(3)

Th tl Court may stay the execution of the order of
rev;ocation un"til the application is decided on.

122

BOOK II - FAMILY
-
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TITLE I. - BONDS. OF RELATIONSHIP BY CONSANGUINITY
AND BY AFFINITY
Chapter 1. - General ProVisions I

,). \

,',

Art. 497. - Natural Relationship.
"

(1)

Bonds of natural relationship derive from community of
blood.
I
'

(2)

A' bond of relationship by con~anguinity exists,
direct line between' ascenda~ts'and destendants: I,

In

the

Ii

In the' c~Üateral line, it exists. between pers~ns who
descend fr~m one or more common ascendants.

Art. 498. - Computation of Degr~e~. ;

,',

(1)

In the direct line as many degrees are computed as there
are g~nerat~ons, exduding the common ancestor. In the
collateral line degrees are computed by generations,
moving up from one of the relatives to the common
ancestor and down fro!D the latter to the other relative,
always exduding the common ancestor.

(2)

The law does not recognize any connection of
consanguinity beyond the sixth degree except for certain
specially determined purposes.

Art. 499. - Affmity.

(1)

Bonds of affinity derive from marriage.

(2)

A bond of affinity exists, in the direct line, between a
person and the ascendants or descendants of his spouse.

(3)

In the collateral line, it exists between a person and the
.
collater,als 9fhis spouse.
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Art. 500. - Limitation up to Third Degree.
~

Affinity shall have no effect beyond the third degree m the
collateralline.

, Art. 501. - Double Affinity.

(1)

A bond of double affinity exists between a person and the
spouse ofthe persons to whom he is related byaffinity.

(2)

Such bond of double affinity shall p!,oduce the same effect
~..
as a bond ·of simple affinity.

Art. 502. - Continuation of Affinity.
A bond of affinity shall subsist in the direct and collateral line
notwithstanding that the marriage by which it was created has been
dissolved.
"

Art. 503. - Relationship by Adoption.

(1)

Bonds of consanguinity and affinity may be created by a
contract of adoption, in accordance with the provisions of
this Book on adoption.
.

(2)

Subject to the provisions of Artic1e 504, an adopted child
shall for all purposes be deemed to be a child of the
adopter.

Art. 504. - Saving Clauses.

(1)

Adoption shall be of no effect with regard to the
ascendants or collaterals of the 'adopter who have
expressly dec1ared to be opposed to the adoption.

(2)

The declaration referred to in sub-Artic1e (1) shall be of
no effect ul)less it is registered w~th a notary or in a Court
registry w'ithin one year from the approval of the contract
of adoption.

(3)

It: shall produce effect in regard to the spouse and the
descendants ofthe person making it.
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Art. 505. - Family of Origin.

(1)

The adopted child shall retain his bonds with his family
oforigin.

(2)

The same shall apply to the spouse and the descendants
of the adopted child.

(3)

Wherever a choice has to be made between the family of
adoption and the family of origin, the family of adoption
shall prevail.

Chapter 2. - Betrothal
Art. 506. - Deflnition.
A contract of betrothal is a contract whereby the fiancé and the
fiancée agree that a marriage shall take place between them.

Art. 507. - Simple Promise of Marriage.
( 1)

A simple promise of marriage, exchanged between two
persons, shall not constitute a betrothal.

(2)

The breach of such promise may give rise to damages in
cases of fault in accordance with the provisions of the
Title of this Code relating to Non-contractual
obligations.

Art. 508. - Existence of Obstacle to Marriage.

/

(1)

If there is alegal obstacle to the marriage of the future
sp<:>uses, their betrothal shall be of no effect.

(2)

In particular, the betrothal shall be of no effect until both
future spouses attain the marriageable age required by
law."
"

Art. 509. - Form ofBetrothal.
Subject to the following provisions, the form of betrothal shall ge
regulated by the usage of the pIace where it is celebrated.
/"
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Art. 510. - Witnesses.

(1)

A contract of betrothal shall be of no effect unless it is made
. in the preserice' of 1:WO witnesses for the" future bridegroom
and two witnesses for the future bride.';

(2)

One of' thê witnesses' t~r ihe bridegroóin and one of the
witnesses for the bride may have 'the character of principal
witness,

A.i1:~ 5 i 1. - Ptoof of Betrothal: .'

(1)

Betrothal need not be entered
status. I • . n;1 ':1 . . . ; .

(2)

It may be proved by all means of evidence..

In

the registers of civil

. Art. 512. - ntiration of Betrothal.
If, at the time of the betrothal, no period has been agreed upon for
the celebration of the marriage; the marriage shall fa~e place within six
months from the date upon which. either of the future spouses has
expressed his or her wish that the marriage be celebrated.

..

Art. 513. - Breach ofBetrothal.

(1),

Betrothal shall be broken if either of the future spouses
refuses to consent to the marriage, without a good cause
justifying his delay or his refusal.

(2)

It shall ,also be br.oken if either of the future spouses
behaves in such a way that the marriage is rendered, in
fact or morally, impossible.

..

Art. 514. - Effects of Breach. - 1. Expenses and Restitution.

(1)

The person 'rh~ is resRonsible for the breach of betrothal
shall pay all the expenses incurred in connection with the
betrothal.

(2)

Presents received on the occasion' of the betrothal shall be
returned by the person who is responsible for the breach
as weIl as by the members ofhis family.
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Art. 515. - 2. Moral Prf!judice.

(1)

AreasonabIe compensation may be awarded to the fiancé
or the fiancée who is not responsible for the breach, by
way of compensation for the moral prejudice caused by
the breach of betrothal.

(2)

In establishing the amount of the indemnity, the Court
shall have regard to local custom.

(3)

The indemnity awarded as compensation for moral
prejudice may not exceed ten thousand Nakfas.

Art. 516. - 3. Penalty.

(1)

If a penalty clause has been attached to the betrothal, the
person responsible for the breach of the betrothal shall
pay the agreed amount.

(2)

Such amount may be reduced having regard to the
circumstances of the case.

(3)

It may be reduced where it appears that it is manifestly
exaggerated.

Art. 517. - Limitation.
All actions based on breach of betrothal shall be barred if not
instituted within one year from the day when the betrothal has been
broken.
Chapter 3. - Celebration of Marriage

Art. 518. - Various Kinds ofMarriages.

(1)

Marriages may be contracted before a civil status officer.

(2)

Marriages mayalso be contracted according to the
religion ofthe parties or to localeustom.

Art. 519. - Civil Marriage.
A civil marriage shall take pIace when a man and a woman have
appeared before the civil status officer for the 'purpose 'of contracting
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marriage and have given their respective consent before the civil status
officer.

Art. 520. - Religious Marriage.
A religious marriage shaU take place when a man and a woman
have performed such acts or rites as are deemed to constitute a valid
marriage according to the~r religion or the religion of one of them.

Art. 521. - Marriage According to Custom.
A customary marriage shall take pIace when a man and a woman
perform such rites as constitute permanent union between such man
"and woman under the rules of the community to which they belong
to,which one of them belongs.

a

.Section 1. - Conditions

<;omm~n to

or

All Forms of Marriage

Art. 522. - Age.

(1)

A m~n and a w~man who have not both attained the full
age of eighteen years may not contract marriage.

(2)

Sub-Article (1) does not apply if the man and woman have
both attained the full age of sixteen years and the woman
submits to the authority who will celebrate th.e marriage
a declaration made by a doctor stating that the woman is
pregnant or has already given birth to a child, without
prejudice to sub-Ar~icle (1) of Article 527.

(3)

The Minister of Justice or a person ~pecially appointed by
him may for good càusè'grant disp~nsation from the rule
concernmg age.

/

/~

-Art. 523. - Consanguinity, Inclu4ing by Adoption.

(1)

Marriage between persons related by consangUlmty in
the 'direct line; as weU as between brothers and 'sisters,
uncles and nieces and aunts' and nephews is prohibited.

(2)

The Minister of Justice or a person specially appointed by
him may, for good cause, grant dispensation to allow
'persons related by adoption to marry.
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Art. 524. - Affmity.

(1)

'Marriage between
prohibited.

(2)

The Minister of Justice or a person specially appointed by
him may for good cause grant dispensation to allow
persons related by affinity to marry.

persons

related

by

affinity

IS

Art. 525. - Filiation Not Established legally.
The existence of a bond of natural filiation which is commonly
known is sufficient to render applicable the impediments to marriage
referred to in Article 523 and 524 notwithstanding the fact that the
filiation is not established legally.

Art. 526. - Bigamy
A person may not contract
bonds of a preceding rriarriage.

marri~ge so

long as·he is bound by the

Art. 527. - Representation Not Allowed.

(1)

Each of the spouses shall personálly consent to the
the time that the marriage takes place.

ma~riage at

(2)

Representation shall not be allowed unless a dispensation
be given for good cause by the Attorriey General.
,

Art. 528. - Marriage of Minors.
The conditions under which a minor 'may contract marriage are
laid down in the title of this Code relating to Capacity of Persons.

Art. 529. - Judicially Interdicted Persons.
,

I

The conditions under which a judicially interdicted person may
contract marriage are laid down in the Titl.e of this Code relating to
Cap~city of Persons.
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Art. 530. - Threat.

(1)

No consent shall be valid which has been extorted by
threat.

(2)

Threat shall be deemed to have occurred where consent is
given only with a view to protecting the person who has
given it, or one of his ascendants or one of his
descendarits, from a menace of a grave and imminent evil.

(3)

Threat shall not be deerried to have occurred where
consent is prompted by reverential fear towards an
ascendant or' another person. '

Art. 531. - Error of Substanee.

(1)

Consent shall be vitiated where it was given only as a
result of an error of substance of one of the spouses
regarding the person of his spouse.

_ (2)

The following errors only shall be considered as errors of
substance:
.
(a)

error regarding the identity of the spouse, who is
not the person with whom the other person
intended to contract marriage;

(b)

error regarding the religion of the spouse, who
does not belong to the same faith as the other
spousej

(c)

error regarding the state of health or the bodily
conformation of the spouse, who is affected by
leprosy or who does not have the requisite organs
for the consummation of the marriage.

Art. 532. - Opposition. - 1. By Whom Made.
.

(1)

.

Opposition to the marriage may be made by the father or
mother of the spouse or by the guardian of the spouse
who is a minor. In default of the father or mother or if
neither of them is in a position to oppose, one of the
grandparents or greàt-grandparents may oppose. In
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default of ascendants or if no one of them is in a position
to oppose, an. ~lder brother or sister or a paternalor
maternal unde or aunt may oppose.

(2)

Opposition mayalso be made by the public prosecutor.

(3)

Opposition may be made by.no other person.

Art. 533. - 2. Time and Form.

(1)

Opposition shall be made at the'latest when the marriage
is celebrated.

(2)

It shall be subject to no special form.

Art. 534. - 3. WithdrawaloJ0pposition.
The withdrawa1 of the opposition to the marriage may be -required
by either of the spouses notwithstanding that he or she is a minor.

Art. 535. - 4. Impossibility.

(1)

No opposition may be made to a marriage when the
withdrawal of a previous opposition made to such
marriage has been ordered by the Court.

(2)

No opposition may be made, except by the public
prosecutor, to the marriage of a person who has been
previously married.

Art. 536. - Period ofWidowhood.

(1)

A woman may not remarry unless three hundred and six
days have elapsed since the dissolution of.a previous
marriage by death of her husband.

(2)

The provisions of sub-Artide (1) shall not apply where
the woman:
(a)

gives birth to a child after the dissolution of that
marnage;
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.J

(b)

submits to the authority who will celebrate the
marriage a declaration by a doctor, made at least
thirty days after the death of her husband, stating
that she was not pregnant at any moment after
that death;

(c)

has attained the age offifty-two years; or

(d)

has lived separately from her husband without
interruption during the last three hundred and six
days prior to his death.

Section 2. - Civil Marriage

Art. 537. - Competent Civil Status Officer.
Civil marriages shall be celebrated before the civil status officer of
the commune where one of the spouses, or one of his parents or
"ascendants, has his residence established by continuously living there
for not less than six months prior to the date of the marriage.

Art. 538. - Undertaking Not to Marry.

(1)

Any undertaking made by any pe~sOl~" not to marry or not
to remarry shall be of no ~ffeet.

(2)

The civil status officer shall not take it into conS1deration.'

Art. 539. - Request for Celebration ofMarriage.
The future spouses shall införm 110t less than 'one weëk in ad"vance
the civil status officer of their intention to contract marriage.

Art. 540. - Refusal to Celebrate maiTiage.

(1)

The civil status offieer shall aseertain that the eonditions
ofmarriage are satisfied.

(2)

He shall refuse,to eelebrate the marriage ifhe finds or has
good reasons to believe that there exists an obstacle to
the marriage.
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(3)

In sueh case, the eivil status,offieer shall give the reasons
for his refusal to the future spouses.

Art. 541. - Appeal against Refusal.

(1)

Either of the. future spouse~ may àppeal against a refusal
under Article 540 to the Court which shall decide
whether sueh ~efusal is justified or not.

(2)

Where the' Court finds the refusal of the eivil status
offieer to'be unjustified, such offieer may not refuse to
celebrate the marriage for any reason whatsoever.

Art. 542. - Fixing Date of Marriage.
The exaet date of the eelebration of the marriage sháll be fixed by
agreement between the future spouses and the eivil s~a,tus offieer.
I

•

,Art. 543. - Publicity of Marriage.
Marriages shall be celebrated publicly, in the presenee of the
future spouses and oftwo witnesses for each ofthe future spouses.

Art. 544<. - Formalities of Celebration.

(1)

The future spouses and the witnesses shall take an oath
that, to their kno"Yledge, there exists no obstacle to the
marriage.

(2)

The eivil status offieer shall reeeive from eaeh of the
future spouses, one after the other, a declaration that they
take one another as husband and wife.

(3)

In the name ofthe law, he shall pronounee them united in
marriage and shall immediately draw up the record of
marriage, ifhe is qualified to do so.
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Section 3. - Other Marriages
Art. 545. - Religious Marriage.

• .. I _~

..(1 )

The conditions on which a religious marriage may be
celebratéd' and the' fórmaliti~s'.ofsuch. celebration shall be
ás presCribed b~ the religionof the p~rties co~~erned.

(2)

The, provisions of th~s Code rel!'lting to the Conditions
Common to All Forms of Marriage sh~ll. be complied
with in all cases.
,.

(3)

A record of marriage shall be drawn :.uP in acçordance .
with the provisions of the Title of this Code relating to
Natural Persons..

Art. 546. - Marriage According to Custom.
; t

'.

/

,

1 •

(1)

The conditions on which a marriage according to custom
may be celebrated and the formalities of such eelebration
shall be as prescribed by local custom.

(2)

The provisions ~f this' Code' rel~ting to' thé' Conditions .
Common to All Forms of Marriage shall be eomplied
with in all cases.

(3)

A record of marriage shall be drawn up in accordanee
with the provisions of the Title of this Code relating to
Natural Persons.

/

Chapter 4. - Sanction of the Conditions of Marriage
Section 1. - Principles Common to All Forms ofMarriage
/

Art. 547. - Age
(1)

Where a civil status offieer or authority has celebrated
the marriage of a man or a woman who has not attained
the age mentioned in Article 522, the dissolution of the
marriage shall be ordered on the application of any
interested person or of the public prosecutor.
lS4

(2)

It may no longer be applied for after the conditions of age
required by law for marriage are satisfied.

Art. 548. - Consanguinity or Affmity.
The dissolution of a marriage celebrated notwithstanding an
impediment arising out of consanguinity or of affinity shall be ordered
on the application of any interested person or of the public prosecutor.

Art. 549. - Bigamy.
(1)

Where a civil status officer or authority has celebrated
the marriage of a person bound by ~he bonds of a previous
marriage, the dissolution of the marriage shall be ordered
on the application of either of the spouses of the bigamous
spouse or on the request of the public prosecutor.

(2)

The Court shall not order dissolu'tion unless it is established, in an indisputable manner, that the former spouse
of the bigamous spouse was alive at the time when the
marriage was celebrated.

(3)

The marriage contracted by the bigamous spouse shall
become valid on the day when the former spouse dies.

Art. 550. - Marriage oflncapacitated Person.

(1)

Where a civil status officer or authority has celebrated
the marriage of a minor or of an interdicted person
without the necessary authorization, the dissolution of
the marriage may be req uested from the Court by a minor
or by an insane person who is interdicted or by a person
who should have consented to the marriage of the minor
or by the guardian of the interdicted person.

(2)

An application for dissolution may no longer be made by
the incapacitated person six months after the termination
of his disability.

(3)

1t may no longer bem~d~ by the other persons six
months after the day on which they came to know of the
.existence of the marriage and, inany case, when the
disability of the minor or interdicted person has ceased.
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Art. 551. - Threat.

(1)

A person who has contracted a marriage under the
influence of threat may apply to the Court to order the
dissolution thereof

(2)

Such application may not be made six months after the
cessation of such threat and, in any case, two years after
the celebration of the marriage.

Art. 552. - Error.

(1)

Whosoever hàs contrácted a marriage under the influence
of an error of substance may apply to the Court to order
the dissolution thereof
'

(2)

Such application may not be made six months after the
discovery of such error, and, in any case, two years after
the celebration of the marriage.

Art. 553. - Other Causes
The dissolution of the marriage may not be
reason that:

ord~red

for the sole

(a)

an opposition has not been 'taken into consideration;

(b)

the period ofwidowhood has not been observed;

(c)

the civil status officer celebrating the civil marriage was
incompetent; or

(d)

the formalities for the civil marriage were not observed.

Section 2. - Other Marriages
Art. 554. - Nullity.

(1)

The annulment of a marriage may not be ordered by the
Court on the ground that one or more conditions or
formalities required by religion or by custom have not
been observed.
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(2)

The annulment of a religious marriage ordered by the
religious authorities may lead to a divorce in accordance
with Chapter 7 if one or both·spouses apply for it.

(3)

The annulment of a marriage according to custom
ordered by the customary authorities shall be of no legal
effect.

Art. 555. - Fine and Damages.
(1)

The conditions and formalities required in the case of a
religious marriage or of a marriage according to custom
may be sanctioned by a condemnation to a fine or by a
condemnation to pay damages to the injured party, according to the religion or custom concerned.

(2)

Notwithstanding any custom or stipulation to the
contrary, the Court may reduce the amount of such fine
or damages as are due where such amount appears to it to
be excessive.

(3)

It mayalso refuse to give effect to the custom relating to
such matter if it appears to it to be unreasonable or
contrary to equity or to morality.
Chapter 5. - Effects of Marriage
Section 1. - General Provisions

Art. 556. - Various Forms ofMarriage Equivalent.
. ...---

(1)

Marriage produces the same legal effects, whatever the
form according to which it has been celebrated.

(2)

No distinction shall be made as to whether the marriage
has been celebrated before a civil status officer or
according to the forms prescribed by religion or custom.

Art. 557. - Consummation ofMarriage.
The effects of marriage shall in no way depend on the realor
presumed consummation ofmarriage.
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Art. 558. - Contract ofMarriage.

(1)

The spouses may, before their .marriage, regulate by a
contract of marriage the pecuniary effects of their union.

(2)

They mayalso specify in such contract their reciprocal
rights and obligations in matters concerning their
personal relations.

(3)

Nothing in this Article shall affect the mandatory
provisions of the law.

Art. 559. ,- Incapacity of a Spouse...
I

,

(1)

When the person contracting the contract of marriage as
provided in Article 558 is a minor, the consent of the
minor and of the guardian shall be required.

(2)

The contract of marriage as provided in Article 558 is a
judicially interdicted person shall be of no effect unless it
is entered into by the ihterdicted person himself and
approved by the Court.
'

"

Art. 560. - Form of Contract.
I

•

A contract of marriage aS"provided in ,Ar.ticle 558 shall be of no
effect unless made in writing and wiinessed by four witnesses, two for
the husband and two for the, wife.
, I.

Art. 561. - Deposit of Contract.

(1)

A copy of the contract of marriage as provided in Article
.558 shall be deposited in the registry of the Court or with

a notary.

(2)

The copy specified in sub-;Article (1) may be freely
consulted there by either of the spouses or by any person
authorized for this purpose by the spouses or by the
Court.
ISS
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Art. 562. - Restrictions upon Freedom of Contracting.
•
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••

A contràct of mairiige as provided in Article 558 may
not impose an obligation upon third parties nor derogate
fróm any mandatory provision ·oflaw. - .
'.

(2)

"

1

1

It may not refer purely and.siT?ply to local custom.

Art. 563. - Modifications to Contract
of 'Marriage.
•
.!L
j!.

t ~

ol I

I

, ,

(1)

The family arbitrators may, at the request of both
spouses, modify the ,terms of the contract of marriage as
provided for in Artièle 558.

(2)

The arbitrators' may, at the request of one of the spouses
only, modify such terms if the interests of the family so
requires. The other spouse shall be heard if possible. If
the terms are modified, the other spouse may appeal to
the Court.
'

(3)

A copy of the modification~ made shall be
the registry of the Court or with a notary.

Art. .564. - Contr~~ts between Spóuses.

deposit~d.

in,

.

.

(1)

Contrac'ts made betweeil spouses during marriage shall
be of no effect under the law, unless they have been
approved
, by the family arbitr'ators or by the Court.

(2)

Nothing in this Article shall affect the specÜic provisions
of this Code relating to Contracts.

Art. 565. - Legal Regime.
Where there is no contract or. the provisions of the contraçt of
marriage as provided in Artic1e 558 or of the contract made be'tween the
spouses are not valid, the following provisions shall apply.
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Section 2. - Personal Effects of Marriage
.,
Art. 566. - Respect, Fidelity, Protection; Support and Assistance.

(1)

The spouses owe each other respect, fidelity, protection,
support and assistance.

(2)

An agreemen,t to the cohtrary shall be of no effect.

.

'~

/

Art. 567. ~ Management ofFaniily. - 1. Gene~al Case.

(1)

The spouses shall co-operate in the interest of the family,
·on the basis of equal rights and responsibilities ofboth
sexes, to ensure the moral and material direction of the
family, the upbringing of the children and the preparation
of the children for their place in society..

(2)

The undertakings made by the spouses in this regard in
the contract of marriage as provided in Article 558 shall
be given effect t~.

Art. 568. - 2. Impediment ofOne Spouse.
(1)

Where one of the spouses is under a, disability, or is
absent or condemned for abandoning his family, the other
shall alone carry out the duties mentioned
in Article .567.
,

(2)

The same shall apply where one of the spouses
voluntarily abanaons life in common or is not in a
position to manifest his will by reason of his absence or
for any other cause.
.

(3)

Any provision to the contrary in the contract ofmarriage
as provided in Article 558 shall be of no effect.

-

Art. 569'. - Children of Previous Marriage.

I
exclusl<:e~

(1)

Each of the spouses shall retain an
right of
decision in matters concerning the education of the
,children whom he had before the marriage.

(2)

Any agreement to the contrary may be revoked by the
spouse who is the natural parent ofthe child.
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Art. 570. - Cohabitati~n.

(1)

The spouses are bound to live together.
They shall have with one another the sexual relations
normal in marriage, unless these relations involve a risk
of serious prejudice to the health of one or both spouses.

(3)

Any agreement to the contrary shall be of no effect,
without prejudice to sub-Article (1) of Article 572..

Art. 571. - Establishment ofResidence.

(1)

The common residence shall be chosen by common
agreement of the spouses. If one of the spouses is
judicially interdicted or not willing or not in a condition
to express a wish, the common residence shall be chosen
by the other spouse.

(2)

Each ofthe spouses may apply to the family arbitrators, if
a dispute regarding the choice of the common residence
arises between them.

Art. 572. - Separation by Agreement.

(1)

The spouse may agree for good cause to live separately
for a definite or indefinite period of time.

(2)

An agreement made to this eflèct may be revoked at any
time by one of the spouses, provided such revocation is
not arbitrary.

Art. 573. - Occupation ofSpouses.

(1)

Each of the spouses may carry on the occupation or the
.
activity of his choice.

(2)

The other spouse may, in the interest of the hOllsehold,
object to the carrying on of a given occllpation or activity.
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Section 3. - Pecuniary Effects of Marriage

Art. 574. - Personal Property of Spouses. - 1. Property Not Acquired by
Onerous Title.
The property which the spouses possess on the day of their
marriage or which they acquire after their marriage by.succession or
gift shall remain their persona1 property, unless otherwise agreed in the
contract of marriage as provided in Article 558.

Art. 575. - 2. PropertyAcquired by Onerous Title.
,

'

Property acquired by onerous title by one of the spouses during
marriage shall a1so be persona1 property of such spouse where such
acquisition has been made in exchange for property owned personally or
with monies owned personally or deriving from the alienation of
property owned personally.

Art. 576. - Administration ofPersonal Property. - 1. Principle.
(1)

Each spollse shall administer his personal property and
receive the income thereof.

(2)

He may freely dispose ofhis property.

(3)

One of the spouses may freely entrllst to his spouse the
administratï'on of his property in whole or in part.

Art. 577. - Common Property:

(1)

The salaries and the mcome of the spouses shall be
common property.

(2)

All property acquired by the spouses during marriage for
valuable consideration and which has not been acquired
in exchange for property owned personally or with
monies owned personally or deriving from the a1ienation
ofproperty owned personally shall be common.

(3)

Property donated or bequeathed conjointly to the two
spouses shall be common, unless otherwise stipulated in
the act of gift or will.
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Art. 578. - Presumption.

(1)

All property shall be deemed to be common unless one of
the spouses proves that he is the sole owner thereof.

(2)

The fact that certain property is personal may not be set
up by the spouses against a third person unless the latter
knew or should have known of such fact.
)

Art. 579. - Salaries and Incorne. - 1. NormalManagement.

(1)

Each spouse shall receive his earnings and salaries.

(2)

Each spouse may have a bànk account in which his
earnings and salaries and the income from his personal
property are deposited.

(3)

He shall, at the request of the other spouse, render an
account to the latter of the salaries and income received
by him.

Art. 580. -.2. Rights of Spouse.

(1)

A spouse may freely give to the other spouse a mandate
to receive the salaries and income which are due to him.

(2)

The family arbitrators may, at the request of one spouse,
authorize such spouse' to receive the salaries and income
of the other spouse and· to give receipts for such
payments.

(3)

They mayalso authorize a spousè to attach the salary or
income of the other spouse in whole or in part in the
hands of the person from whom "it is due.

Art. 581. - Administration of Common Property.

(1)

Each one of the spouses hasthe power to administer
independently of the other spouse common property
other than the earnings, salaries 'and income of a spouse,
and to dispose of them.
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(2)

Nothing in this Article shall affect the provIsIons of
Article 568.

(3)

The family'arbitrators may, at the request of a spouse,
entrust to him or her, in the interest of the family, the
powers mentioned in sub-Article (1) with regard to the
common property or certain common property.

Art. 582. - Duty to Give Notice.
The spouse who performs an act· óf management in respect of
common property shall without delay inform the other spouse of such
act.

Art. 583. - Restriction of Powers.
The agreement ofboth spouses shall be required for:
(a)

alienating a common immovable or encumbering a
common immovable with a hypothec, charge or other
limited right

(b)

alienating a common movable the value of whi.ch exceeds
one thousand Nakfas, or securities registered in t:he name
of both spouses;

(c)

contracting a loan exceeding two thousand Nakfas; and

(d)

making a gift exceeding two hundred Nakfas or standing
surety for a debt of a third party in an amount exceeding
two hundred Nakfas.

Art. 584. - Debts ofSpouses.

(1)

Debts owed by one spouse may be recovered on the
personal property of such spouse and on all common
property.. " .

(2)

Debts incurred in the interest of the household sh<ill be
deemed to be joint and several debts of both spouses and
may be recovered on the personal property of each spouse
and on all common property.
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Art. 585. - Debts in the Interest ofHousehold.
The following debts shall be deemed to be debts incurred in the
interest of the household:
(a)

debts contracted in order to ensure the livelihood of the
spouses or their children;

(b)

debts contracted in order to fulfill an obligation of
support to which the spouses or one of them is bound;

(c)

debts contracted in order to ensure the education of the
children and the further education or professional
training of either of the spouses; and

(d)

other debts which are acknowledged to be debts incurred
in the interest of the household by the family arbitrators
at the request of a spouse or creditor.

Art. 586. - Contribution to Household Expenses.
The spouses shall contribute to the household expenses
proportion to their respective means.

In

Chapter 6. - Proof of Marriage
Art. 587. - Modes ofProofs.
Marriage may be proved only by the modes of proof provided for
in this Chapter.

Art. 588. - Record ofMarriage.
Marriage is proved by producing the record of marriage drawn up
, at the time of or after its celebration in accordance with law.

Art. 589. - Possession of Status.

(1)

In default of the record of civil status, marriage is proved
by the possession of the status of spouse. Two persons
have the possession of the status of spouses when they
mutually consider and treat themselves as spouses and
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when they are considered and treated as spouses by their
family and by society.

(2)

The possession of the status of spouse may be proved by
producing four witnesses, who have direct or indirect
knowledge of the fact that marriage was concluded.

(3)

It mayalso be contested by producing four witnesses,
being relatives or not of the interested parties.

Art. 590. - Act of Notoriety.
In default of possession of status or if the possession of status is
contested, the existence of the marriage is proved by an act of notoriety
approved by the Court.

Art. 591. - Authorization Necessary.
\,

(1)

\The existence of a marriage may not be proved by means
of an act of notoriety unless the Court authorizes such
ll,,?de of proof
\

(2)

An'.application to this effect may be made at any time by
any;interested person.

\

(3)

\

Save',. in case of act of God the spouses or their heirs shall
be h~'çJ.rd.
i

Art. 592. - When Atlthorization May he Given.
I

The Court mayauthorize the marriäge to be proved by an act of
notoriety where:
'"
I

(a)

the circumstances mentioned in Article 135 of this Code
are extant;

(b)

a record of marriage drawn up by a religious authority is
produced by the plaintiff;

(c)

a contract of marriage' as 'provided
produced by the plaintiff;,or
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Article 558 is

(d)

the defendant spouse acknowledges the existence of the
marriage, or there are presumptions or circumstantial
evidence resulting from constant and sufficiently serious
facts to ènable the Court to grant the authorization.

Art. 593. - Duties of Civil Status Officer.

(1)

The person requested to draw up an act of notoriety in
connection with a marriage shall ensure that such request
be given publicity, in conformity with the regulations and
with the instructions given to him by the Court.

(2)

He shall invite third parties to record their opposition, if
any, within thirty days from such publicity.

Art. 594. - Forms and Approval.
.

~

i"

ft.

"

•

(1)

The act of notoriety aiming at proving the existence of a
marriage shall indicate, in so far as possible, the date
upon' which the marriage came into existence and the
date, if any, on which it has ceased to exist.

(2)

It shall be of no -effect unless certified by four witnesses
and approved by the Court.
'

Art. 595. - Probative Value.

(1)

The record of marriage or the act of notoriety approved
by the Court shall be effective as regárds all persons.

(2)

The person who alleges thefalsehood of either document
shall prove either that the marriage has not been
celebrated or that is has been. celebrated on a date
different to that resulting from such record or act.

Art. 596. - Nullity or Dissolution ofMarriage.
The person who alleges that a marnage,ls null or has been
dissolved shall prove such allegation.
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Chapter 7. - Termination ofMarriage
Art. 597. - Various Forms of Marriage Equivalent.

(1)

The causes and effects of termination of marriage shall be
the same according to whichever form the marriage is
celebrated.

(2)

In this respect, no distinction shall be made as to whether
the marriage was celebrated before a civil status officer or
according to the formalities prescribed by religion or
custom.
Section

1. -

Causes ofTermination of Marriage. ,

Art. 598. - Various Causes.

(1)

Marriage shall terminate on the death of the spouses.

(2)

It shall terminate where the Court orders its dissolution

as a sanction for breach of one of the conditions of the
marrIage 111 accordance with Chapter 4 of the current
Title.

(3)

It shall be terminated by divorce.

(4)

It shall be terminated where the absence of a ,spouse is
declared by the Court in accordance with Chapter 4 of
Title I of Book I.

Art. 599. - Repudiation.
Any unilateral repudiation of the wife by the husband or the
husband by the wife shall be of no effect.

Art. 600. - Petition for Divorce.

(1)

A petition for divorce may be made to the' family
arbitrators either by the two spouses jointly or by one of
them on the ground that the marriage has broken down
irretrievably.
.
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(2)

A marriage is presumed to have broken down
irretrievably where the marit~l state of union of' the
spouses no longer exists and there can be no expectation
that the spouses !Yill. restore it. °There is a conclusive
presumption of irretrievable breakdown of the marriage
when the spouses have been separated for one year.

(3)

A spouse may allow himself or herself to be represented
by another person.
"
,

(4)

A petition by a spouse may be made in the absence of the
other spouse.

(5)

The death of one ofthe spouses after ~ivorce proceedings
have been commenced but before the divorce has been
ordered shall put an end to divorce proceedings.

(6)

A petition for divorce mayalso be made to the Court. In
that case the provisions dealing with the divorce
proceedings before the family arbitrators apply mutatis
muta,,!-dis, unless provided otherwise.

Art. 601. - Provisional Measures.

.

(1)

Once the matter is brought before the family arbitrators
or the Court, the family arbitrators or the Court shall
order such provisional measures as are required by the
circumstances in particul~r ~s regards the, support of the
spouses and of the children or the management of the
prop~rty of the spouses.

(2)

The family arbitrators or the Court may assign or
prohibit a determinate residence' to th'e husband or to the
wife.
,

Art. 602. - Revision May he Made.

,,
Any provisional measure taken by the family arbitrators may be
revised or annulled by them on the request of any interested person.
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Art., 603.' - Attempt to ReconciIe.

(1)

The family arbitnitors shall attempt to reconcile the
parties' and t<? make them renounce the petition for
divorce. '

(2)

To this end, they may prescribe to the spouses any
reasonable and appropriate measure they think fit.

Art. 604. - Agreement on Conditions of Divorce.

(1)

Where the family arbitrators fail to reconcile the spouses,
they shall attempt to make them agree on the conditions
of divorce, including the provision of support following
divorce.
.

(2)

Where' such agreement is reached, the award of divorce
shall be made in accordance therewith.

Art. 605. - Time for the Delivery of Award of Family Arbitrators.

(1)

Failing agreement between' the parties, the family
arbitrators shall pronounee the divorce within six months
from the date upon which ~h~ pet~t~on, for, divof~e wé!s
made to them.
.
.

(2)

Sub.. A rticle (1) 'shall not apply' mutatis mutandis if a
petition for divorce is made to the Court.

Art. 606.'- Contents óf Award. '

(1)

The award of the family arbitrators which pronounee the
divorce shall regulate the conseq uences thereof.

(2)

It sl;1,al~ in, particular . give directions regarding the
custody and support of minor children bom of the
marriage and make such provisions as may be necessary
for the liquidation of the relations between the spouses.

I

•

•

(3)

•

~

t

~

•

".'

~

:.

In deciding custody of a child, the views of the child who
can form and express his ideas shall be heard and given
due weight in accordance with the age and maturity of
the child.
.
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Art. 607. - Support of Former Spouse Following Divorce~,
,:

1

(1)

The family arbitratOl:S mayorder, on request, the
provision of support by one of the former spouses to the
other former spouse following their divorce, either in the
'form of periodical payments or a~ a lump":'sum.

(2)

If tpe provision of support is ordered in the form of
periodical payments, the family arbitrators may limit the
duration of this obligation.

(3)

In their dec:ision to limit the duration of the obligation to
provide support or not, the family arbitrators shall take
into account all relevant factors, such as the duration of
the marriage, whether children are bom out of the
marriage, the age and state of health of the former spouse
entitled to support and the extent to 'which the marriage
has influenced the ability of such former spouse to
support himself.

Art. 608. - Supplementary Award.

(1)

(2)

The family arbitrators may confine themselves to
. pronouncing the. divorce in a first ~w~rd and may reserve
for a supplem~ntary award the regulation of the questions
or of ~ertain questi,ons which ar:ise ,ollt of the divorce.
The supplementary award shall be delivered within three
from the date upon which ~the.awar~ of div9rce
was glVen.

mont~s

Art. 609. - Custody. of Children.
(1)

The custody and support of children bom of the marriage
shall be regulated having regard solely to the best
interest of such children.
Unless there be a serious reason for deciding otherwise,
the children shall be ~ntrusted· to their mother up to the
age of five years.
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Art. 610. - Revision May be Made.

(1)

The provisions made regarding the custody and support
of the children may at any time be revised by the family
arbitrators on the application of the father, mother or
other ascendant relative of the children..

(2)

The provisions made regarding the support of a former .
spouse may also be revised at any time, on the application
of each of the former spouses.
'

Section 2. - Liquidation of Pecuniary Relations between Spouses
Paragraph

1• ..:

Death of One of the Spouses

Art. 611. - Autonomy ofAgreements.

(1)

On the death of one of the spouses, the pecuniary
relations between the spouses shall be liquidated in
accordance with the con~ract of mflrriag-e. as provided in
Article 558 and with the agreements ente-red into by the
spouses.

(2)

In default ofagrèements or if these have not been validly
stipuhited, the pecuniary relations betweeh spouses shall
be liquidated in accordance with the provisions of this
Section.

Art.. 612. - Retaking Personal Propeity.
Each spouse shall retake in kind the property which is owned
personally by him where he shows that he is the owner thereof

Art. 613. - Indemnities.

.

(1)

"

.

"

Notwithstanding any'agreement or fimil acquittance to
the contrary, damages may be awarded to one of the
spouses by re~s<:>n o( acts which have been performed by
: .th~ other spouse and whi.c~, have affected the common
property or the property owned ,personally by either
spouse where:
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(2)

(a)

the spouse who has performed such acts did not
have the right to perform ~hem; or

(b)

such acts constitute acts of bad administration or
have been performed in fraud of the rights of the
person making the claim.

No claim for indemnity based on the present article may
be made by reason of acts which have been performed
more than three years before the dissolution of the
marnage.

Art. 614. - Unlawful EnriChment.
UnIess otherwise agreed, an 'indemnity shall be awarded to a
spouse who proves that. the personal property of his spouse has been
unIawfully enriched to the prejudice of his own personal property or of
cqmmon property.

.

Art. 615. - Partition ofCómmon Property.
(1)'

Without prej'udice to the provIslOns of' the preceding
Articles and uniess otherwise provided in the contract of
marriage as provided in Article 558 or in a contract
vaIidIy concluded between the sp'ouses, common property
shall be divided equally between the spouses.

(2)

Those provisions' in the Book of this Code relating to
Successions, which: concern the manner of making a
partition,' the relations between co-heirs after partition
and the rights of creditors after partition shall appIy
mutatis,mutándis to the partition of common
property.
,

.

Paragraph 2. - Divorce

Art. 616. - General Rule.
Without prejudice to the provIsIons of the following Articles,
pecuniary relations between spouses shall be Iiquidated in case of
divorce as in the case of death of one of the spouses.
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Art. 617. - Unequal Treatment ofSpouses.

(1)

The family arbitrators may award to one of the spouses
three-quarters of the common property,

(2)

The family arbitrators shall make such order as
reasonable in the circumstances.

(3)

The family arbitrators shall, in particular, take into
account whether the personal property of such other
former spouse was acquired by common efforts or
whether the possibilities of the requesting former spouse
to acquire personal property during marriage were
diminished because of the marriage.

IS

Art. 618. - Transfer ofPersonal Property.

(1)

.(2)

The family arbitrators mayalso award to one of the
former spouses personal property belonging to the other
former spouse, provided the value of such property does
not represent more than one quarter of the personal
property of such other former spouse.
The family arbitrators shall make such order as
reasonable in the circumstances.

IS

(3)

The family arbitrators shall, in particular, take into
account whether the personal property of such other
former spouse was acquired by cómmon efforts or
whether the possibilities of the requesting former spouse
to acquire personal property during marriage were
dimirüshed' because of the marriage.

(4)

The family arbitrators shall take into account, inter alia,
whether one of the former spouses has committed
adultery or has deserted the conjugal residence without
good cause.
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Paragraph 3. - Dissolution of Marriage

Art.

619. - Rule to he Followed.

(1)

Where the Court orders the dissolution of a marriage as a
sanction for breach of one or more of the conditions of
marriage in accordance with Chapter 4, it shall ruie
according to equity the consequences of such dissolution.

(2)

It shall be guided by the ruies regarding the liquidation of
the relations between spouses in cases of divorce.

(3)

It shall in particular have regard to the good or bad faith
of the· spouses, whether or not the marriage has been
consummated, the interest of the children, if any, born of
the dissolved union and the interest of third parties in
good faith.

Chapter 8. - Cohahitation Without Marriage

Art.

620. - Support.

,

.

If two persOlls have lived together, at least, for five years
as if they were married and the relationship has broken
down, the Court may,- upon request, order the provision
of support by one of the former cohabitees to the other
former cohabitee.

Art.

(2)

The Court shall make such order as is reasonable in the
circumstances.

(3)

The provisions with respect to the obligation of support
by a former spouse àre applicabie mutatis mutandis.
.

621. - Transfer of Property.

(1)

If two persons have lived together, at least, for five years
as if they were married and the relationship has broken
down, the Court may, upon request, award to one of the
fqrmer cohabitees property belonging to the other former
cohabitee, provided the valu~ of such property does not
represent more than one quarter of the property of such
other former cohabitee.
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Art.

(2)

The Court shall make such order as is reasonable in the
circumstances.

(3)

The Court shall, in particular, take in account whether
the property of such other former cohabitee was acquired
by common efforts or whether the possibilities of the
former cohabitee making the request to acquire his or her
own property were diminished becallse of the
relationship.

622. -

Position ofSurviving Cohabitee.

(1)

If two persons have lived together, at least, for five years
as if they were married and the relationship is terminated
by the death of one of the cohabitees, the Court may,
upon request, order that the surviving cohabitee shall
have the same rights of succession as a surviving spouse.

(2)

The Court shall make such order ~s is reasonable in the
circumstances.

Chapter 9. - Conflicts in Cases Relating to Marriages and Divorces
Section 1. - General Provisions

Art.

623. -

Existence ofValid Betrothal.

Only the Court is competent' to decide whether a betrothal has
been celebrated or not and whether such betrothal is valid.

Art.

624. -

Disputes Arising Out of Betrothal.

(1)

Disputes arising out of a' betrothal or out of a breach of a
betrothal shall be submitted to the arbitration of the
persons who have been the witnesses to the contract of
betrothal.

(2)

If some persons have been designated as principal
witnesses, the disputes shall be sllbmitted to their
arbitration.
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(3)

The parties may agree, at the time of the betrothal or
subsequently, to have recourse to the arbitration of other
persons.

Art. 625. - Existence ofValid Marriage.
Only the Court is competent to decide whether a marriage has
been contracted and whether such marriage is valid.

Art. 626. - Difficulties Arising Out of Marriage.
(1)

Difficulties which arise between the spouses during the
marriage shall be submitted to the arbitration of the
persöns who have been witilesses to such marriage.

(2)

If some persons have been designated as principal
witnesses, . the disputes shall be submitted to their
arbitration.

(3)

The parties may agree, at the time. of the" marriage or
subsequently, to have recourse to the arbitration of other
persons.

Art. 627. - Dissolution of Marriage by Death.
Disputes arising out of the dissolution of a marriage shall be
submitted to the arbitration of the samepersons, when ·the dissolution
of the marriage is caused by the death of ore of t};1e spouses.

Art. 628. - Petition for Divorce.
, A petition for divorce made by both spouses or one of them shall
be su~mitted for the arbitration of the same persons;

Art. 629. - Disputes Arising Out of Divorce.
•

(1)

•

I

(2)

I.

•

I

Disputes arising out of divorce shall be submitted to the
arbitration of the arbitrators who have pronounced the
divorce.
•

•

The interested parties may agree, at the. time of the
divorce or subsequently, to have recourse to 'Fhe
arbitration of other persons.
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Art. 630. - Existence of Divorce.
Only the Court is competent to decide whether a divorce has been
lawfully pronounced by the family arbitrators or not.

Art. 631. - Appointment of Arbitrators.
If, on applying the rules laid down in the preceding Artic1es, it is
found that no arbitra~or_ has been designated for resolving a dispute
which is to be submitted to arbitration, each of the spouses shall appoint
two arbitrators.

Art. 632. - Designation of Supplementary Arbitrators.
Notwithstanding any agreement to the contrary, the family
arbitrators may by a majority between them agree to complete their
jurisdiction by calling one or more supplementary arbitrators.

Art. 633. - Replacement of Arbitrator.

(1)

Where a person called to give a decision as arbitrator dies
or is not in a position to decide without delay the dispute
which has àrisén, he shall be'replaced in the" same manner
as he has been appointed.

(2)

'Where he refuses to perform the functions of arbitrator
or is dismissed by the Court, a new arbitrator shall be
appointed by the Court.

(3)

Where the parties required to appoint an arbitrator by
agreement between themselves do not agree on such
appointment, the arbitrator shall be appointed by the
Court at the request of either party.

Art. 634. :- Failure to Appoint Arbitrator.
Where the party required to appoint an arbitrator fails to do so
within fifteen days after having been required to do so or appoints an
arbitrator who does not accept his functions or who cannot for whatever
reason carry out his duties without delay, an arbitrator shall be
appointed by the Court on behalf of such party on the application of the
other party.
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Art. 635. - Failure by Arbitrators to Give Decision.
The Court may take cognizance of the matter and give a decision
on the application of one of the parties, if the arbit~ators fail to make
their decision within the period prescribed to them by the law or, in
default of such period, within a reasonable period.

Art. 636. - Submission to Court Instead of to Arbitrators.
Both parties or one of them may apply to the Court immediately
without firstIy submitting the matter to arbitration.
S~ction 2. -

Procedure of Family Arbitration

Art. 637. - Appointment of Family Arbitrators by Court

(1)

Where a Court is required to appoint a family arhitrator,
such appointment may be made hy any Court.

(2)

Where a family arhitrator has been appointed he shall
without delay signify his acceptance or refusal to the
appointment in writing.

Art. 638. - Procedure

(1).

The procedure before family arhitrators shall, as near as
may he, he the same as in a civil Court.

(2)

The family arhitrators shall in particular hear the parties
and their evidence respectivelyand decide according to
law unless by the suhmission they have heen exempted
from doing so.

(3)

Summonses may he issued for the attendance ofwitnesses
who may he sworn: provided that, where a,witness fails to
appear in answer to the summons, either party may apply
to the Court for the issue of a summons according to the
provisions in the Civil Procedure Code on t<;lking witness
evidence.

(4)

When a party, who has heen given the opportunity to he
heard a~d produce his evidence, fails to do so, the family
arhitrators may give their award in default.
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Art. 639. - Making ofAward

(1)

The parties shall fix a period of time within which the
award shall be made, and such period may be extended by
the parties.

(2)

An award shall be made in the same form as a judgment
and shall deal with the question of costs.

(3)

The award shall be the decision of the majority of family
arbitrators.

(4)

A copy of the award dated and signed by the family
arbitrators shall be served on both parties...

Art. 640. .: Execution
An award may be executed in the same form as an ordinary
judgment upon the application of the successful party for the
homologation 0f the award and .its execution.

Art. 641. - Appeal from Award

(1)

Any party to family arbitration proceedings may, in the
terms of the arbitral submission and on the conditions
laid down in Article 642, äppeal from any arbitral award.

(2)

The parties may waive their right of appeal. Nevertheless
a waiver shall be of no effect if it was made without full
knowledge of the circumstances.

(3)

The provisions in the Civil Procedure Code regarding the
making and hearing of an appeal from a judgment shall
apply by analogy to the making and hearing of an appeal
froman award.

Art.· 642. - Grounds of Appeal
No appeal shalllie from an award, except where:
(a)

the award is inconsistent, uncertain or ambiguous or is on
its face wrong in matter oflaw or fact;
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(b)

the family arbitrators omitted to decide matters referred
to them;

(c)

irregularities have occurred in the proceedings, m
particular where the family arbitrators:

(d)

(i)

failed to inform the parties or one of them of the
time or pIace of the hearing or to comply with the
terms of the submission regarding admissibility of
, evidence; or

(ii)

refused to hear the evidence of material witness or
took evidence in the absenc~ of t.he parties. or one
ofthem;

the family arbitrators or one of them have been guilty of
misconduct, in particular where:
(i)

they heard one of the parties and not the other;

(ii)

they were unduly influenced by one party,
whether by bribe or otherwise; or

(~ii)

othey acquired a~ interest in the subject-matter or
disp,ute referr"ed ,to them.

Art. 643. - Court to Which 'Appeai ,Lies
An appeal against an award shall be made, on payment of the
prescribed Court fee, to the Court which would have >had appellate
jurisdiction, had the dispute, in which the award appealed from has been
given, not been referred to family arbitration.

Art. 61'4.> - Powers of Appellate Cout:;t
Without prejudice tei itspower t~ confirm, vary ~r reverse the
award appealed from, the Appellate Court may, where it thinks fit, remit
such award or a portion thereof to the consideration of the family
arbitrators.

Art. 645. - Jlemission for"Consideration

(1)

No award may be remitted to the reconsideration of the
family arbitrators who made it, except where the appeal is
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made on any of the grounds mentioned
paragraph (a) and (b).

In

Article 642

(2)

Where an award is remitted, the family arbitrators shall,
unless otherwise directed in the order of remission, make
their second award within three months of the date of
such order.

(3)

Where a portion only of an award is remitted, the
remainder may be enforced pending the making of the
second award if it is capable of execution.

Art. 646. - Setting Aside of Award

(1)

Notwithstanding any agreement to the contrary, the
parties to family arbitration proceedings may, on the
conditions laid down in Article 647, apply for an order
that an award be set aside.

(2)

The application shall be made to the Court mentioned in
Article 643 within thirty days of the making of the award.

(3)

The provisions in the Civil Procedure Code regarding the
making and hearing of a third-party opposition shall
apply by analogy to the making and hearing of an
application under this Artic1e. . .
.

Art. 647. - Grounds for Application
No application under Article 646 shall be made except where:
(a)

the family arbitrators decided·· màtters not referred to
them or made their award pursuant to a submission
which was invalid or had lapse,d;

(b)

the family arbitrators did not act together; or

(c)

the family arbitrators delegated any part of their
authority, whether to astranger, to one of the parties or
to a co-arbitrator.
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Art. 648. - Decision on Application
(1)

Where an application under A:rticle 646 is dismissed, the
award shall be deemed to be valid and enforceabie.

(2)

Where the application is granted, the award shall be
deemed to be null and void and shall be set aside.
Chapter 10. - Filiation
Section 1. - General provisions

Art. 649. - Legal Rules Mandatory.
The Iegal ruies concerning ascertainment of the father and of the
mother may not be derog~ted from by agreement, except where such
agreements'are explicitly provided for by Iaw.
'

Art. 650. - Maternal Filiation.
The mother of a child is the woman who bore the child or the
woman who adopted the child.

Art. 651. -

Paternal Filiation.

The father of a child is the man:
(a)

married to the mother at the moment of the chiId's birth;

(b)

whose marriage with the mother was terminated by his
death Iessthan 307 days prior to the birth ofthe chiId;

(c)

who acknowiedged the chiId;

(d)

whose paternity ha~ been judid~lly established; or

. (e)

.'

who adopted the child.

Art. 652. - Appointment.
In all cases concerning filiation in which the child concerned is a
minor, the child shall be represented by a guardian ad hoc appointed by
the Court.
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--Section 2. - Contestation of Paternity Based on Marriage

Art. 653. - Contestation by the Fathët:

(1)

The paternity mentioned in the paragraphs (a) and (b) of
Article 651, may be contested by th€ father,_ if he is not
the biological father of the child.

(2)

The father may not contest the paternity if he has
consented to artificial insemination which may have
resulted in the mother's pregnancy.

(3)

The contestation must be instituted in Court within three
years after the father has become aware of facts or
circumstances indicating that he may not be the
biological father of the child, but in no case later than ten
years after the child's birth.
-

Art. 654. - Contestation by the Mother.

(1)

Th,e paternity mentioned in the paragraphs (a) and (b) of
Article 651 may be contested by the mother, if the father
is not the biological father of the child.

(2)

The mother may not" contest the paternity if the father
and mother have consented to artificial insemination
which may have resulted in the mother's pregnancy.

(3)

The contestation must be instituted in Court within three
years after the child's birth.

Art. 655. - Contestation by the Child.

(1)

The paternity mentioned in the paragraphs (a) and (b) of
Article 651, may be contested by the child, if the father is
not the biological father of the child.

(2)

The contestation may be instituted in Court at any time,
even after the death of the father.
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Art. 656. - Death ofFather, Mother or Child.
The right to conte_s! !h~p'aternity is strictly personal and may not
be exercised by relatives or heirs.

Art. 657. - Retroactive Effect of a Contestation of Paternity.

(1)

A contestation of paternity dec1ared well-founded by the
Court. has retroactive effect back to the moment of the
child's birth.

(2)

Rights acquired by third parties shall however be
respected. Persons who have acquired rights in
accordance with this Code's provisions on Successions are
-not-considered to be third parties.

(3)

There shall be no obligation to restitute costs of support
nor of revenues from the parental use of the child'sassets.

(4)

If a person loses his rights because of the retroactive
effect, he shall not have the obligation to restitute
property which he has disposed of at the moment at
which the proceedings were instituted, or, if this person
himself has instituted the proceedings, at the moment at
which he could reasonably foresee that he would institute
proceedings.

Section 3. - Acknowledgment

Art. 658. - Formalities.
Acknowledgment of a child must be made:
(a)

before a civil status ollicer;

(b)

before a public notary; or

(c)

if acknowledgement before one of the persons mentioned
in the paragraphs (a) and (b) is not reasonably practical,
or can only take place after a lapse of time,
acknowledgment may be made before the administrator
of the commune.
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Art. 659. - Representation.

(1)

The acknowledgment shall be made personally by the
father, even where he is a' minor. The personal consent of
the minor shall be required for ackhowledging a child.

(2)

A mandate to make the acknowledgment may onlybe
given by a special authorization approved by the Court.

(3)

Acknowledgment may be made personally by a person
subject to judicial interdiction or, with the permission of
the Court, by a Iegal representative acting in his name.

(4)

If the father óf the child is dead or. not is a position to
manifest his will, the acknowledgment of paternity may
be made ió his name by the paternal grandparents.

(5)

In default of paternal grandparents, acknowledgment
may be made by paternal great,..grandparents.

Art. 660. - Retroactive Effect of Acknowledgment.

(1)

An acknowledgment has retroactive .effect back to the
moment ofthe child's birth.

(2)

Rights acquired by third parties shalL however be
respected. Persons who have acquired rights in
accordance with this Code's provisions on Successions are
not considered to be th~rd parties.

(3)

If a person loses his rights because 9f the retroactive
effect, he shall not have the obligation to restitute
property which he has disposed of at the time of the
acknowledgment.

Art. 661. - Nullity.
An acknowledgment is null and void if alegal filiation link
between the child and another man is in existence.

Art. 662. - Consent by Child or Mother

(1)

An acknowledgment is null and voie! if it has been made:
166

(a)

without the mother's consent if the child is under
fifteen years of age; or

(b)

without the child's consent if (he child is fifteen
years or older.

(2)

The consents mentioned in the paragraphs (1) (a) and (b)
can be substituted by the Court, if.the acknowledgment is
not contrary to the child's interests, and provided that the
man is the biological father of the child.

(3)

If the mother is dead or not in a position to manifest her
will, the ackn,owledgment of paternity may be accepted
by the maternal grandfather or grandmother of the child.

•r

Art. 663. - Annulment.

. (1)

If the man who has ack~owledged the child is not the
biological father of the child, the acknowledgment may be
annulled by the Court upon the application of:
(a)

the child;

(b)

the man who has acknowledged the child on the
ground that the acknowledgment had been made
, as a result of l)1istake, fraud, threat or abuse of
circumstances or during his minority unless the
ácknowledgment has been authorized by his
guardian; .

(c)

the mother on the ground that her consent to the
,ackpowledgment had beengiven as a result of
mistake, fraud" threat or abuse of circumstances;
or. ,

(d)

the Public Prosecutor on the ground that the
aeknowledgment is contrary to public poliey.

,

.

(2)

The child's action for annulment may be instituted at any
time, even after the death of the father.

(3)

The action for annulment must be instituted hythe father
or mother within three years from the discovery. of th'e
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mistake or the fraud; or three yea,rs from the time at
which the thr.eat or the abuse of circumstances ceased to
be operative.

(4)

The action for annulment instituted by the father on the
ground that the acknowledgment has taken place during
his minority, must be instituted during his minority or
within three years after attaining the age of majority.
This right to annul is strictly personal to the minor and
may not be exercised by his guardian.

Art. 664. - Death ofFather, Mother or Child.
The right to annul is stric-tly personal and may not be exercised
by relatives or heirs.

Art. 665. - Retroactive Effect of Annulment.

(1)

An annulment has retroactive effect back to the moment
ofbirth.

(2)

Rights acquired by third parties shall however be
respected. Persons who have acquired rights in
accordance with this Code's provisions on Successions are
not considered to be third parties.

(3)

There shall be no obligation to restitute costs of support
nor ofrevenues from the parental use ofthe child's assets.

(4)

If a person loses his rights because of the retroactive
effect, he shall not have the obligation to restitute
property which he has disposed of at the moment at
which the proceedings were instituted, or, if this person
himself has instituted the proceedings, at the moment at
which he could reasonably foresee that he would institute
proceedings.
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Section 4. - Judicial Establishment ofPaternity
Art. 666. - Bringing of Action.
(1)

The action for judicial establishment of paternity of the
man who begot the child, may be instituted:
(a)

by the mother if the child has not attained the age
of fifteen years; or

(b)

by the child who is fifteen years or older.

(2)

If the mother of the child is dead or is not in a position to
manifest her will, the action may be instituted in her place
by the maternal grandparents.

(3)

In default of maternal grandparents the action may be
instituted by maternal great-grandparents.

(4)

The person who institutes the action has to adduce
substantial evidence that the man has begot the child.

(5)

Judicial establishment of paternity is nol
if a
legal filiation link betweenthe child and anQther man is
in existence.
I

(6)

The action may be instituted even after 'the death of the
man who begot the child.

pos~ible

!

I;

i

Art. 667. - Retroactive Effect.

(1)

The judicial establishment of paternity haS\ retroactive
effect back to the time ofthe child's birth.

\
Rights acquired by third parties sh~ll h;o,:ever ?e
respected. Persons who have acqUlred I nghts In
accordance with this Code's provisions on Sucdessions are
not considered to be third parties.
I
"

(2)

(3)

If a person loses his rights because of "the ret active
effect, he shall not have the obligation to\ r stitute
property which he has disposed of at the mo ent at
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which the action for judicial establishment of paternity is
instituted.

Section 5. - Proof of Filiation
Art. 668. - Record of Birth.
Both the paternal and the maternal filiation of person are proved
by his record of birth.

Art. 669. - Possession of Status:

(1)

In default of a record of birth, filiation is proved by the
possession of status of child.

(2)

A person has the possession of status of child when he is
treated by a man or a woman, by their relatives and by
society as being the child of such man or woman.

(3)

Possession of status shall be proved by producing four
witnesses. It may be contested by producing four
witnesses.

Art. 670. - Action of Child to Claim his Status.
In default of possession of status or where the possession of status
is contested or does not correspond with the particulars in the record of
birth, filiation is proved by an act of notoriety, approved by the Court,
upon a decision given on an action of the child to claim his status.

Section 6. - Adoption
Art. 671. - Adoptive Filiation.

(1)

A bond of filiation may be created artificially by a
contract of adoption between the adopter and the adopted
person.

(2)

The bonds of consanguinity or affinity resulting from
adoption as regards the re~ations between the adopter and
the family of the adopted person and between the adopted
person and the family of i:he adopter are set forth in
Chapter 1 ofthis Title.
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Art. 672. - Age of Adopter.

(1)

Any person of age mayadopt, provided that there is a
difference of age between thê' adopter and the adopted
perso~ of at least eighteen years.

(2)

Where an adoption is made by two spouses, it is sufficient
that one of them be of age and that the difference of age
applies to one of them.

Art. 673. - Adoption of Child Merely Conceived.

(1)

A child merely conceived may !Je adopted.

(2)

The adoption may, in such case, be revoked unilaterally at
the will of the mother, before or within three months
following the birth of the child.
,

"

Art. 674. - Children of Adopter.
I.

The existence of children of the adópter s'hall riot constitute an
obstacle to adoption.

Art.

67~. -

Adoption by One Spouse.

(1)

Where one spouse to a. marriage, wishes to adopt a
person, the consent of the other spouse mus~ be obtained.

. (2)

The consent mentioned in sub-Article (1) above can be
substituted by the Court, on the applicatiori of the spouse
wishing to adopt
a person.
'
,

.

Art. 676. - Parties to the Contract.
/

•

I

(1)

The contract of adoption shall be made between the
adopter and the adopted person,if the latter is more than
fifteen years of age.
I

(2)

In other cases, it shall be made between the adopter and
the guardian of the adopted child.

I

•
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Art. 677. - Consent ofParents of Adopted Child.

(I)

Both the father al1d the mother of a child who is to be
adopted must gi,ve th~ir consent to the adoption where
.
they are alive and known.

(2)

Where one of the parents of a child to be adopted is dead,
absent, unknown or incapable to manifest his will, he
sha11 as far as is possible be represented by his nearest
ascendants who sha11 have power to give their consent to
.
the adoption.

(3)

Where ihe child has no ascendant capable of giving his
consent, the consent of the family council shall be
required.

Art. 678. - Approval of Adoption.
I

(1)

The contract of adoption sha11 be of no effect unless it is
approved by the Court.

(2)

Before making its decision, the Court sha11 hear the views
of the person to be adopted, if the latter is over ten years
of age, and, where the adopted person' is a child, the
person into whose custody the adopted child is to be
entrusted, if such person has not given beforehand his
consent to the adoption.

'(3)

In respect of all children, including those who have not
yet attained the age of ten years, the Court sha11, insofar
as possible, ascertain and give consideration to the child's
wishes and opinions regarding adoption.

Art. 679. - Conditions for Approval.
Adoption may not take place unless there are good reasons for it
and unless it offers advantages for the adopted person which cannot be
achieved by making any other order. the best interests of the child shall
always be the guiding principle for approval of a contract of adoption by
the Court.
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Art. 680. - Revocation of Adoption.

.

~

----~

(1)

The adoption may, upon the adopted p~son's'-awlication,
be revoked by the Court.'
__..--.-...... ._----_._-----_..----.
...==----~ .

(2)

The action to revoke may be instit~~--á~ny time, even
after the death of the adopter... ..----/-

.'

,

~

--_.---------

Secti~~-Acéess

to One's BiologicalOrigins

___- Art. 681. - Institutions and Bodies. Duty to Keep Record and
Disclose.

(1)

Every private or public body or institution which receives
bom children or children merely conceived into its care
sha11, in so far as possible, make records documenting
each child's biological parentage or most likely parentage.

(2)

The records referred to in sub-Article (1) should, if such
information is available, include details of the parents'
whereabouts and the reasons that the parents did not feel
able to care for the child themselves.

(3)

Every private or public body or institution which receives
born children or children merely conceived into its care
sha11, in so far as possible, kèep a record of details of the
child's upbringing and the persons by whom and
institutions in which the child was brought up.

(4)"

The institutions and bodies referred to in sub-Article (1)
shall upon request disc10se to the child the records kept
in accordance with sub-Articles (1), (2) and (3).
Disclosure should take place when the child has attained
majority or at an earlier moment if such disclosure
appears to be appropriate for the child.

(5)

Disclosure of information referred to in sub-Articles (1),
(2) and (3) may only be refused if disclosure would result
in serious harm to the child or another person.
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Art. 682. - Biological Parent or Other Person Who Has the Custody.
A biological parent or other person who has custody of a child has
an obligation, when that child has attained the age of majority or at an
earlier time if such appears to be appropriate for the child, to inform,
upon request by the child, that child of the name and, if possible,
whereabouts ofthe child's other biological parent or parents.

Art. 683. - Artificial Procreation.
'.

•

J

(1)

A medical establishment which provides a woman with
artificial insemination by donor treatment or egg or
embryo donation tteatment, must keep 'records 'of the
identity and, within reason, whereabouts of the donor.

(2)

The medical establishment shall have a duty to inform
upon request any child bom as a result of artificial
insemination by donor or ~gg or embryo donation, when
such child attains the age of maj9rity, that the child is
bom as the result thereof and to advise such child of his
right to be informed of the donor's identity and
whereabouts.

(3)

Disclosure of information referred t"o in sub-Article (2)
may only be refused if disclosure wouldresult in serious
harm to the child or another person.

Art. 684. - Resolution of Disputes

(1)

Anydispute arising under the foregoing th ree Articles
between individuals or between individuals and an
institution with respect to the disclosure of information
regarding biologicalorigins or upbringing, or any part of
such information, or with respect to the time at which the
information should be disclosed may be referred to the
Court on the application of any party to the dispute.

(2)

In making its decision the Court shall have regard to the
fact that the child's right to information about identity
and upbringing is a fundamental right.
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'IChapter 11. - Obligation of Support
Art. 685. - Subject-Matter of the Obligation.
The person liable to provide support, shall provide to the creditor
of support, the means to feed,' to lodge, and ,to care for his health in a
decent manner, having regard to the social condition of the interested
persons and local custom.
.

Art. 686. - Persons between Whom the Obligation Exists.
, .

(1)

An obligation of support exists bet~een relatives by
. consanguinity or affinity in the direct line.

(2)

An obligat!on of support likewise exist~ bet.ween brothers
and sisterli50rn àf the same 'parents or bom of'the same
father or of the same mother.
• .' ,

I

\

Art. 687. -'Where diere is No Obligàtion.
The obligation of support shall not subsist between relatives of
a~nity in the case
ere the. bond. which created th~ affinity has been
dis'solved by a divorce.
'

wh

•

•

'

j

'

I

Art. 688. - Abrogation ofObligation
of Support
by the Court.
1..
.
~.. I·

Art.

•

(1)

The Court may, upOfl application by the liable person,
wholly or partially abrogate the obligi'ltion of support on
the gr.ound that the creditor has, through his own fault,
brought himself into a position of neèd, if he has grossly
neglected his own obligation of support toward ,the
'debt~r, or' if he has deliberately perpetrated a serious
wrong against debtor or a close relative of that debtor.

(2)

Sub-Article (1) does not apply with respect to the
obligation of support between parents and their children.

~89. -

Remarriage.

The obligation of a former spouse to provide support to the other
former spouse following their divorce ceases as a matter of law if the
other former spouse contracts a new marriage.
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Art. 690. - Conditions for the Existence of the Obligation.

(1)

The obligation of' support shall not exist unless .the
person who claims its fulfillment is in need and not in a
position to earn his livelihood by his work. This does not
apply with respect to the .obligation of parents to provide
support for their children in need who have not yet
attained the age of majority.
.

(2)

The obligation of support shall not exist where the
debtor is not in a position to provide it.

(3)

However, the dentor is obligated to improve his capacity
to earn.

Art. 691. - Mode ofFulfillment ofObligation. ,

(1)

The obligation of support shall, as a rule, be fulfilled by
means of a support allowance paid by the debtor to the
creditor of support.

(2)

The amount of such allowance shall be fixed by taking
into consideration the needspf theeseti claiming it and
the means of the person liab~to.
,~

Art. 692. - Possibility ofRevision.
Ajudicial decision, an award ofthe family arbitrators or a contract
with regard to support allowance, may be reviewed by the Court at any
time upon the application ofthe debtor or creditor.

Art. 698. - Duration ofObligation of Support of Former Spouse.

(1)

If the provision of support by a former spouse to theother former spouse following their divorce is ordered in
the form of periodical payments, the Court may limit the
duration of this obligation.

(2)

If, according to criteria of reasonableness and equity,
termination of the provision of support is manifesdy
unacceptable the Court may, upon the application of the
person claiming the support, extend the durat~on of the ?
obligation.
~
176

//

Art. 694. - Place Where Allowance Paid.
Saving any decision of the Court to the contrary, the support
allowance shall be payable at the residence of the creditor.

Art. 695. - Arrears. - 1. May Not he Assigned or Attached.

(1)

The arrears of a supportallowance may neither be
assigned nor attached, without prejudice to the provisions
of sub-Articles (2) and (3).

(2)

They may, even before they fall due, be assigned in favor
of institutions of assistance which provide for the needs of
the creditor.

(3)

They may be attached by the persons who have supplied
to the creditor that which was necessary for his
subsistence.

Art. 696. - 2. No Accumulation.
All arrears which, due to the fault of the creditor, have not been
received or claimed within six months from their falling due, although
the debtor made reasonable efforts to payment, shall cease to be due
unless the creditor proves that such arrears were necessary for his
subsistence..

Art. 697. - Creditor may he Taken into Liable Debtor's House.

(1)

The debtor may offer to perform his obligation by taking
the creditor into his house, except when the support is
due to a former spouse.

(2)

The Court shall decide whether, having regard to all the
circumstances, such offer shall be accepted or not.

(3)

The debtor may never be compelled to take the creditor
into his house.

Art. 698. - Plurality of Debtors.- - 1. Principle.
Where several persons are liable to provide support to a person,
the latter may claim support from any of such debtors.
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Art. 699. - 2. Recourse.

(1)

The debtors who have been ordered to pay the allowance
shall have recourse agains.t those who have not been
made parties to the suit.

(2)

The Court mayorder the latter to repay the whole or
part of the allowance, taking into account their means and
their degree of relationship by consanguinity or by
affinity with the creditor.

Art. 700. - 3. Order qfObligation..
I

'

The different debts shall finally bear the liability arising out of the
obligation to provide support in the following order:
f

Ij,

.,"

1

..'.

\

• I'

•

,

•

•

jo

:

(a)

in' the first 'place, the spouse or former spouse;

(b)

in the second place, the descendants, according to their
degree;

(c)

in the third place, the ascendants,. according to their
degree;

(d)

in the fom'th place, the brothers and sisters of the full
blood;

,

'

(e)

in the fifth place, the brothers and sisters of the half
blood, whether on the father's or on the mother's side;

(f)

in thè-'sixth place, the descendants by affinity, according
to their degree; and

(g)

in the seventh place, the ascendants by affinity, according
to their degree.

';'"

Art. 701. - 4. Agreement between Co-debtors.
•

(1)

,

1

The debtors may validly agree, as regards their reciprocal
relations, that support shall be provi~ed ,to the creditor by
one ofthem.
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-(2)

If the creditor h~ adhered to such agreement, he may not
make a claim against the other debtors to obtain support
unless he has a serious re~son for not respecting such
agreement.

Art. 702. - Case of Adoption.

(1)

The adopted child, his spouse and' his descendants may
not claim support from the family of origin of the adopted
child unless the adoptive family is not in a position to
supply such support.

(2)

The adopted child, his spouse and his descendants shall
not be bound to provide support to the ascendants of the
family of origin unless the latter cannot claim support
from another membel' of their family.

Art. 703. - Funeral Expenses.

(1)

Whosoever is bound to provide support to a person shall
pay the funeral expenses of such person.

(2)

; The person who has advanced such expenses may claim
the repayment from debtor of support, inaccordance with
the provisions relating to voluntary management of the
affairs of another person.

Art. 704. - Particular Agreements.

Any particular agreement providing for exceptions t6 the
provisions of this Chapter shall be of no effect.

179

HOOK III - SUCCESSIONS
TITLE I. - DEVOLUTION OF SUCCESSIONS
Chapter 1. - Genera} Provisions
Section 1. - Opening of Successionand Things Making up a
Succession
Art. 705. - Opening of Succession.

(1) ... Where a person dies, the succession of such person,

~

the deceased, shall open at the place where he had~is
principal residence at the tjme ofhis death.
/

(2)

Matters regarding the succession shall be dealt with by the
Court that has jurisdiction at the place of principal
residence.

(3)

The Court shall keep a register in which facts concerning
the juridic<J.l position of successions that have opened up,
must be entered.

(4)

The register is open to parties who have sufficient interest
in the desired information~

Art. 706. - Notarial Duties.
The notarial duties described in this Title may be executed by other
functionaries such as the administrator of the community on the
authorizaüon by the Government.
Art. 707. - Saisine.

The rights and obligations of the deceased which farm the
inheritance shaJl pass to his heirs and legatees in proportion to their
shares in tbe inheritance, in accordance with the proyisions of this Book,
'---,.---....... unless the nature of these rights and obligations justifies that they
-. terrninate by the death ofthe deceased.
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Art. 708. - Things Making up Inheritance. - 1. Lift Insurance.

-- (1)

(2)

Monies due in perf9rtfiance of a contract oflife insurance to
whicl:rthe deceasell was a party, shall form part of the#
inheritance where the deceased has not determined the
beneficiary or the insurance is made to the benefit of the
heirs ofthe deceased without any other indication.
In other cases, they shall not form part of the inheritance.

Art. 709. - 2. Pensions and Indemnities.
Pensions or indemnities payable to the relative,s or to the spouse of
the deceased as a consequence of his death shall not form part of the
inheritance.
. ,
.

Art. 710. - Different Kinds of Succession

l

'I

(1 )

..

The succession of the deceased may be either intestate or
testate.·
,
..?'"

(2)

. ,.

It may also be partly intestate and partly testate.
,

.

(3)

The property of which the deceased has not disposed by
will shall devolve upon his heirs-at-Iaw. '.

(4)

In case the deceased has no heirs according to this law, the
inheritance devolves upon the State by general title.

/-

Section 2. - Capacity to Succeed
Art. 711. - Condition Required for Succeeding. , /__
A person who is not alive at the moment the succession opens may
not succeed the deceased. Nothing in this Article shall affect the provisions
relating to representation in succession.
•

' t

Art. 712. - Survival of Heir to the Deceased.

(1)

The proof that a person existed on the day of the death of
the deceased shall be made in accordance with the
provisions of the Title of this Code relating to Natural
Persons.
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(2)

The provisions of the same Title shall apply as regards the
consequences of absence.

Art. 713. - Persons Dying Simultaneously.
Iftwo or more persons are dead and it is not possible to prove which
of such persons survived the other, 'the succession of each one of such
persons shall be regulated as if he had been the last survivor without,
however, receiving anything from the succession of the other persons.
Art. 714. - Death of Heir.
Where a person who is called to a succession dies after such
succession has opened, his rights relating to the succession shall pass to
his heirs.
Art. 715. - Child Merely Conceived.
A child who is merely conceived may be called to a succession as
provided in the Title of this Code relating to Natural Persons.
Art. 716. - Bodies Corporate.
The capacity of bodies corporate and of property with a specific
destination to receive legacies shall be as provided in the Title of this Code
relating to Bodies Corporate and Property with aSpecific Destination.
Art. 717. - State of Children, Born In or Out of Wedlock or Adopted.

(1)

The fact that the deceased or the heir was bom in or out of
wedlock shall not affect the ascertainment of the heirs or
the value of the portion of each of them.

(2)

Without prejudice to the provisions of Article 50S (2) of
this Code, adopted children shall be assimilated to the other
children.

Art. 718. - Sex, Age, Nationality of Heir.
The sex, age and nationality of the heir shall not affect in any way
the ascertainment ofhis rights to the succession.
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Art. 719. - Unworthiness. - 1. Crimes or Condemnations.

Any person who'has been sentenced for:

, (a)

having intentionally caused the death of the deceased or the
death ~f a descendant, ascendant or spouse of the deceased;

(b)

having attempted to kill any one of such persons; or

(c)

haying mad,e a fa,lse ,!-ccusation or testimony which inight
have entailed the condemnation of ar:ty one of such persons
to capital punishment or imprisonment for more than ten
years, shall lose ~is capacity to succeed the deceased as
.unworthy.

Art. 720. - 2. Explanation.

The loss of capacity provided in the previous article shall not take
place where the crime or attempted crime has been committed by the
person called to the succession after the death of the deceased.
Art. 721. - 3. Other Causes.

Whosoever:
-

'

(a)

by taking advantage of the physical state of the deceased,
has, within three months prior to the death of the latter,
prevented him from making, modifying or revoking his
will; or

(b)

has intentionally destroyed, caused to disappear or altered
the last- will of the deceased; without the consent of the
latter, or has availed himself of a false wiU knowing it to be
such,
... , . ,

f

~..

t

shalllose his capacity to succeed the deceased as unworthy.
Art. 722. - 4. Pardon by Deceased.

Unworthiness may be terminated by an explicit and unambiguous
pardon made by the deceased in writing.
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Art. 723. - Rights ofThird Parties

(1)

An unworthy person must return the property that he has
taken.

(2)

Rights of third parties, acquired in good faith before
unworthiness has been determined in a judgment or by the
beneficiaries, must be respected.

(3)

Where rights or property have been acquired by gratuitous
title, the Court may condemn the person who derived profit
to make repair as far as is equitable.

Chaptér 2. - Intestate Successions
Art. 724. - First Relationship.
( 1)

The children of the deceased shall be the first to be called to
his succession.

(2)

Each of the children shall receive an equal portion of the
succession.

Art. 725. - Second Relationship.

(1)

Where the deceased is not survived by descendants, his
father, his mother and his spouse shall be called to his
succession, together with brothers andsisters of the
'deceased.

(2)

Each of them shall receive an equal portion of the
.' 'succession; parents however will not receive less than a
quarter of the inheritance each. :Ahalf-brother or -sister is
entitled to half of the portion of a brother or sister.

Art. 726. - Third Relationship.
•

I

(1)

Where the deceased is not survived either by descendants
or spouse, or by his father or mother or their descendants, .
his grandparents shall be called to his succession.

(2)

Each ofthem shall recçive an equal portion.
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Art. 727. - Fourth Relationship.

(1)

In default of grandparents, the great-grandparents of the
deceased shall be called to thesuccession.

(2)

Each ofthem shall receive an equal portion.

Art. 728. - Representation.

(1)

Descendants of a child, brother, sister, grandparent or
great-grandparent are called by representation.

(2)

Those who inherit by representation will be called to the
succession per stripes to the share of the person whom they
substitute.

(3)

Representation is applied to predeceased heirs, not to heirs
who are unworthy, who have been disinherited, who
renounce the succession or who do not have a bond oflegal
relationship w~th the,~eceased.

Art. 729. - Limitation to Sixth Degree.
One or more, predeceased children· of the person represented shall
themselves be represented according to the same principles. Succession
does not take place beyond relatives of the sixth degree.

Chapter 3. - Wills
Section 1. - Conditions for the Validity.ofWills
Paragraph 1. - Substantive Conditions

Art. 730. - Strictly Personal Nature.
(1)'

A will is a revocable juridical act which is strictly personal
to the deceased.

(2)

Any agreement or undertaking whereby a person binds
himself to make a will of a certain content, or grants to
another person the power to make, modify or revoke a will
on his behalf shall be of no effect.
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(3)

A person may not entrust a third person with the task of
determining how and on whom his succession is to devolve.

Art. 731. - Prohibition of Joint Wills." '
Where several persons make their will by one and the same
instrument, such instrument shall be ofno effect.

. ,
,

Art. 732. - Undertakings Relating to Wills.
I

I

(1)

Any undertaking whereby any person binds himself to do,
modify or revoke a will shall be of no effect.

(2)

Notwithstànding any stipulation to the contrary, a will may
at any time be modified or revoked by the testator.

Art. 733. - Capacity.

(1)

The conditions on which a minor may make a will are laid
down in the Title of this Cdde relating to Capacity of
Persons.

(2)

The conditions on which a judicially interdicted person
may make a will are laid down in the Title of this Code
relating to Capacity of Persons.

Art. 734. - Insanity.

.

1

•

"

(1)

A will may not be declared invalid unless the testator was
obviously insane at.the time whel1' he made the will.
'

(2)

The testator is' presumed not to have been insane at that
time in case on the request of the testator a notary has
added a declaration of this intent to a public will. .

(3)

The presumption may be rebutted by the interested'party.

Art. 735. - Execution Impossible.

(1)

A testamentary provision which fails to specify in a
sufficiently clear manner its beneficiary or its object shall be
of no effect.
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(2)

A provision in a wiH shall be of no effect where it cannot be
enforced.

Art. 736. - Illicit Provisions.

A provision contained in a will shall be of no effect where its object
is contrary to the law or morality.
Art. 737. - Threat.
( 1)

A provision contained in a will shall be of no effect where it
has been made by the testatol' under the influence of threat.

(2)

In such a case, the provisions of this Code relating to the
invalidation of contracts on the ground of threat shall apply
byanalogy.

Art. 738. - Undue Influence.

~ 1.

Principle.

Subject to the following articles, a provision contained in a wiH may
not be invalidated on the ground that the beneficiary of such provision or
some other person had an excessive influence on the testator.
Art~ 739. - 2.

Provisions in Favor qfGuardian.

(1)

The Court may invalidate a testamentary provision made
by the testator in favor ofhis guardian.

(2)

The provisions of sub-Article (1) shall not apply unless the
testator dies before he attains the age of twenty years.

(3)

The provisions of sub-Article (1) shall not apply where the
beneficiary of the testamentary provision is an ascendant of
the testatol'.

Art. 740. - 3. Physicians and Clergymen.

(1)

The Court may invalidate a testamentary provision made
by the testator within six months preceding his death, in
favor of a physicianor any other person who has
professionally bestowed on him bodily care or spiritual
assistance.
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(2)

For the purpose of'sub-Article (1), the word "physician"
means any person who even illegally has prescribed or
applied a medical treatment to the testator.

(3)

The provisions of this article shall not apply where the
beneficiary of the testamentary provision is a relative by
consanguinity or affinity or the spouse of the testator.

Art. 741. - 4. N otary or Witness ofWill.
The Court may invalidate a testamentary provision made by the
testator in favor of a notary, Court registrar, witness or interpreter who
has taken part in the making of the will. .
Art. 742. - 5. Spouse ofTestator.

The Court may invalidate a testamentary provi;ion made by the
testator in favor of his or her spouse, where the testator is survived by
descendants 'who are not also the descendants of the spouse.

Art. 743. - 6. Relations.
The Court may invalidate a testamentary provision made in favor of
à descendant, ascendant or spouse of any of the persons ,mentioned in the
preceding articles.

Art. 744. - 7. Applicationftr Invalidation.

(1)

Where a testamentary provision is made in favor of the
spouse ofthe testator, its invalidation may be required from
the Court 'only by the descendants of the testator.

(2)

In other cases, the request may be made by the
descendants, ascendants or spouse of the testator and by no
other heir.

(3)

The request for invalidation shall be barred where it is not
made within three monthsfollowing an application by the
beneficiary of the provision for the execution of the will.
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Art. 745. - 8. Court to Give Reasoned Decision.
The Court shall give in its judgment the reasons why it deerns it
equitable to invalidate a testamentary provision made by the testator.

Art. 746. - Fraud.
In case of fraud the provlslOns o.f this Code relating to the
invalidation of contracts on the ground ofthreat shall apply by analogy.

Art. 747. - Mistake.

(1)

In the case of mistake, the provisions of this Code relating
to the invalidation of contracts on .the ground of mistake
shall apply by analogy.
.
'.
A provision contained in a will may n'ot be invalidated on
such ground unless the mistake 'which was committed by
the testator and influenced his mind in a decisive manner
resultf;'[~om the contents of the will itself: or from a written
document to which the will makes reference.

.

_ Art. 748. - Effect ofNullity of a Provision.
.

The nullity of a provision contained in a will shall not entail the
nullity of other provisions contained in the same will, unless it appears in a
clear manner that there existed in the mind' of the testator a necessary
connection between the execution of the provision which is null and that
of other provisions.

Art. 749. - Nullity of Conditions or Burdens.

(1)

Where a testator has made a legacy to depend on a
condition or pas imposed a burden on a legacy, such
condition or burden shall be deemed not to have been
attached or imposed where it is impossible or contrary to
" .,
.
the law or morality.

(2)

In such case, the legacy shall not be null, notwithstanding
that the consideration of the condition or burden induced
the testator to make the disposition.
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Paragraph 2. - Form and Proof ofWills

Art. 750. - Various Kinds· of Wills.
There are three kinds of wills: public wills, holograph wills and oral
wilis.

Art. 751. - Centra! Registration.
Central registration of the existence of wills takes place according to
the law. Notaries, Court registrars and local authorities have alegal duty
to take care of this registration.

Art. 752. - Public Will.
(1)

A public will shall be written by the testator himself or by
any person under the dictation of the testator.

(2)

The will shall be of no effect unless it is read out to the
testator by a notary or a Court registrar, acting in the
discharge of his official duties, in the 'presence of the two
witnesses. A deaf person may read out his will himself, in
the presence of the two witnèsses and the notary or
registrar.

(3)

The will shall be of no effect unless it is signed by the
testator, the two witnesses and the notary or registrar.

(4<)

The will shall be of no effect unless express mention of the
fulfillment of the formalities prescribed in sub-Articles (1),
(2) and (3) and ofits date is made therein.

(5)

A public will shall be deposited with a notary or in a Court
registry or registry of alocal authority.

Art. 753. - Capacity ofWitnesses.

(1)

The witnesses to a public will must have legal capacity.

(2)

They shall themselves be able to read or to hear what is
read and to understand the language in which the will is
drawn up.
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(3)

----

The will shall be of no effect where such requirements are,
not fulfIlled.

Art. 754. - Holograph
. Will.
,
(1)

,A hologr~pl:t will shall be of na effectunIess it is wholly
written, dated and signed by the testator himself

(2)

It shall be of no effect where it appears·that the testator,
being illiterate or not' knowing the lánguage in which the
will is drawn up, has reproduced graphic symbols without
understanding their meaning.

• ,,'

.

(3)

ltshall be of no effect unless each of the leaves which make
it up is dated imd signeci by the testator.

(4)

A holograph will typewritten by the testator shall be of no
effect unless it bears on each .of its leaves a handwritten _
indication of such fact.

(5)

A holograph will may be deposited with a notary or in a
Court registry or registry of alocal authority.

"

,

,

"

Art. 755. - Era~u~~s, CancelÎations. and Words Writte~ Over.

(1)

A public or holograph will shall be of no effect where it .
contains erasures, cancellations or words written over
, others which may modify the will ofthe testator.

(2)

The provision which contains
Of words written' over other
where it è~n be isolated from
regard . to the testator's
circumstances.

(3)

Where the erasures, cancellations or words written, over
others have been approved in an explicit manner by a note
signed by !he testator and in the case of a public will, by the
witnesses, they shall be given effect.

such erasures, cancellations
shall' 'alone be of no effect
the rest of the will, having
intention and all the

•
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,

-1."

Art. 756. - Additions.
(1)

The provisions of Article 755 shall apply where a public
will contains additions in the margin or between the lines
thereof or aftel' the signatures of the witnesse~.

(2)

A holograph will shall not be vitiated by such additions.

Art. 757. - Ora! WilI.

(1)

An oral will is that whereby a person declares verbally the
disposition ofhis last will to two witnesses.

(2)

By means of an oral will, a testatol' may only:

(3)

(a)

give directives regarding his funeral;

(b)

make dispositions for particular legacies the amount
of each of which may not exceed five thousand
Nakfas; or

(c)

make provisions regarding the guardian of his minor
children.

Any other disposition made by an oral will shall be of no
effect. Legacies exçeeding five thousand Nakfas ordered by
an 'oral will shall be reduèèd'tà tha"t amolint.
'

Art. 758. - More than One Will.

(1)

Testamentary provisions made by a person may be
contained in one or more wills.

(2)

The provisions contained in various wills sh~ll be enforced
together where such course is possible.

(3)

If the provisions of two wills canno!: be enforced together,
the provisions contained in the latest will shall prevail.

Art. 759. - Proof ofWill.

(1)

Whosoever claims rights under a will shall prove the
existence and the contents of such will.
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(2)

The existence and contents of a public or holograph will
shall be proved by producing the instrument itself in which
such will is contained, or a copy thereof certified to be true
by the notary or registrar who has received the will for the
deposit thereof in his archives.

(3)

They may not be proved by any other means for the
purpose of obtaining their execution.

(4)

They may be proved by any means for the purpose of
obtaining damages from the person who, through his fault
or negligence, has caused the will to disappear.
Paragraph 3. - Revocation and Lapse ofWills

Art. 760. - Express Revocation.

(1)

A will shall be revoked in its entirety where the testator
expressly declares in the forms required for the validity of
wills that he revokes his wil!.

(2)

It shall be revoked partially where the testator, in the same
forms, makes a disposition which cannot be executed
together with a clause of the wil!.

Art. 761. - Destruction or Cancellation.

(1)

The testator may revoke his will or a provision contained
therein, by materially destroying or by tearing or by
cancelling the contents thereof, in a manner that shows
sufficiently his intention of r.evoking or modifYing his wilI.

(2)

Unless the contrary is proved, the testator shall be deemed
to have wanted to revoke his will where he has done any
one of the actions referred to in the preceding sub-Article.

(3)

Unless the contrary is proved, the destruction or
cancellation of the will shall be deemed to have been done
by the testator.
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.. t. 762. - Alienation
ofthe Thing Bequeathed.
,

(1)

Any'alienation of the thing bequeathed, whether in whole
or in part, máde willingly by the testator shall operate as a
revocation of the legacy in regard to all that which has been
alienated.

(2)

Such revocation shall remain effective notwithstanding
that the thing comes again to belong to the testator at a
later date.

I

Art. 763. - Lapse of Oral Wills~
An oral will shall lapse three months after it has been made, where
tl1l' testator is still alive on such day.

Art. 764. - Lapse of Holograph Wills.
A holograph will shalllapse where it is not deposited with a notary
or in a Court registry within seven years after it has been made.

Art. 765. - Birth of Child.

(1)

Notwithstanding any provision to the contrary, legacies,
whether by universalor singular title, contained in a will
shall lapse where, 'after the date of the will, a child is bom
to the testator and such child accepts the succession.

(2)

In such a case the Court may maintain the effects of the
legacies, in whole or in part, where it appears that, had the
testator known the circumstances, he would probably have
maintained -them.

(3)

The child of the testator who is bom after the making of
the will shall in any case receive three fourths of the share
which he would receive in the intestate succession.

•

q

,

}

.,

I

,

Art. 766. - Provision in Favor ofSpouse.
Any testamentary provision made l;>y the testator in favor of his
spouse shalllapse where the marriage of ihe testator with that spouse is
dissolved through any cause other that death, unless the contrary follows
from the provision.
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Art. 767. - Lapse ofLegacies..-

(1)

A legacy made in favor of a person shall lapse where the
legatee dies before the testator or he cannot or does not
want to take such legacy.

(2)

Where the legatee named dies before the testator,
representation shall take place:
(a)

where it is a case of a legacy by universal title; or

(b)

where it is a case of a legacy by singular title and'
where, in default of a legatee, the property
bequeathed is to devolve upon the state.

Section 2. - Content and Interpretation of Wills
Paragraph 1. - General Provisions

Art. 768. - Different Kinds ofDispositions.
The testator may in his will:

(a)

appoint one or more legatees by universal title; and

(b)

order legacies by singular title;

(c)

disinherit one or more of his heirs or constitute an
endowment or trust;

(d)

give directions regarding his funeral; and

(e)

make any other declaration's of will to which this Code or
particular laws acknowledge juridical effects after his death.

Art. 769. - Interpretation.

(1) .

In case of doubt, a will shall be interpreted in conformity
with the presumed intention of the testator as resulting
from the will itself and other circumstances.
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J
(2)

However, where the terms of the will are c1ear, they may
not be departed from to seek by means of interpretation the
true intention of the testator.

Art. 770. - Presumption.
(1)

Unless otherwise specified, any indeterminate reference in
the will shall be interpreted in accordance with his position
at the time of his death.

(2)

Proof to the contrary
presumption.

IS

admitted

to

rebut such

Art. 771. - Legacies by Universa! or Singular Title.

(1)

A legacy by universal title is a disposition whereby the
testator calls one or more persons to receive the fuU
ownership or the bare ownership of the whole or of one
portion ofthe property.

(2)

Any other disposition is a legacy by singular title.

Art. 772. - Legacies and Rules of Partition.
An assignment of a portion of the succession or of property forming
part of such succession made by the testator to one of his heirs shall not be
deemed to be a legacy but a mere rule for partition, unless the contrary
intention ofthe testator emerges from the disposition.

Art. 773. - Appointment ofLegatee by Universal Title. - 1. Form.
The appointment of a legatee by universal title shall not be subject
to any special form.

Art. 774. - 2. EJfects.
(1)

Unless otherwise expressly provided by the testator, a
legatee by universal title shall be assimilated to an heir-atlaw.

(2)

In particular, he shall be cailed to receive the whole
succession in default of any other legatee or heir-at-law.
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(3)

The testator may expressly specify that the legatee by
universal title shall n,<;>t receiv~ more than a given portion
of the succession.
Paragraph 2. - Identification of Legatees

Art. 775. - Determination ofBeneficiary of Legacy.

(1)

The beneficiary of a legacy is sufficiently determined where
the will binds the heir, the legatee by universal title or
another person to select such beneficiary from among a
specified category of persons.

·(2)

The Courtmay, on the application ofany interested person,
fix a time within which the person who is to designate the
beneficiary of the legacy shall make his selection.

(3)

Where such person fails or refuses to make such
designation, the Court shall entrust that task to another
person under conditions which are most appropriate for
giving effect to the presumed intention ofthe testator.

Art. 776. - Legacy in Favor ofthe Poor.
(1)

A legacy made in favor of the poor, without any other
designation, shall be valiel.
~

(2)

Unless the contrary is proved, it shall be deemed to be
made in favor of the poor öf the place where the testator
had his principal residence at the time ofhis death.

(3)

The authority qualified to accept the legacy and to give
effect to the intention of the testator shaJl be prescribecl by
regulations.
.

Art. 777. - Several Legatees.
(1)

Where the testator has appointed several legatees by
universa1 title or bequeathed a thing to two or more
persons, without specifying the portion of each, the legatees
shall have eql;lal rights to the succession or to the thing
bequeathed to them.
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(2)

Where any of such legatees cannot or does not want to
accept the disposition made in his favor, his portion shall
devolve upon his co-beneficiaries.

Art. 778. - Determination of Subject ofLegacy.

(1)

The thing forming the subject of a legacy is sufficiently
specified where the testator has ordered that the heir or the
legatee himselfor some other person shall choose it from
among various things or from among things of a specified
nature or of a specifiedvalue.

(2)

The legatee shall make the selection himself where the
testator has not specified who shall make it or where the
person charged with making. it has not made it within a
reasonabIe period given to him by the legatee.
Paragraph

.,

s. - Condition~l Legacies

Art. 779. - Principle.

Legacies whether by universalor singular title may be made
conditional upon the accomplishment. of a suspensive or resolutive
condition.
Art. 780. - Condition ofMarrying or Not Marrying.

(1)

A condition that the legatee shall marry or shalI not marry
a particular person, or a condition in general terms that the
legatee shall not marry or shall not remarry shall be of no
effect.

(2)

The testator may stipulate that the legatee shall have the
usufruct of certain property .or shall receive a specified
pension during that period of time in which he is unmarried
or not remarried.

Art. 781. - Presumption.

(1)

Unless otherwise expressly provided by the testator, a
legacy made under a condition that the legatee does not do
a specified thing should be deemed to be made under a
resolutive condition.
198

(2)

The same shall apply where a legacy is made under the
condition that the legatee shall continue to do a specified
thing.
.

Art. 782. - Security.

(1)

Where a legacy is made by the testator subject to a
resolutive condition, the Court. may, on the application of
any interested person, ordel: the legatee to give a secufi '>
or another guarantee for. the restitution of the property
bequeathed in the case that the resolutive condition is
accomplished.

(2)

Where a legacy is made by the testator subject to a
suspensive condition, the CO\lrt maYJQn the appli~ation of
the legatee, order the person who is in pussession of the
ting bequeathed to give a security or another guarantee tor
the delivery of the thing bequeathed to the Iegatee in the
case that the suspensive conditiol) "l,:; filltilled.
Paragraph 4. - Charges

Art. 783. - Principle.
The testator may bind heirs or legatees, on the value of the
property, to give something to or to do ..something for one or more
specified persons.

Art. 784. - Limit of Ohligation.

/./~

..

The heir or legatee on whom' the charge has been imposed shall be
liable for the execution of such charge to the extent only of the value
which he has received in the succession.

Art. 785. - Execution of Charge.

--- ...

/~

(1)

The person to whose benefit the charge has been ordered
may demand its execution.

(2)

Where such action is justified in the circumstances, such
person may also require the heir or legatee thus charged to
give a security or another guarantee for the execution of
the charge.
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(3)

The same rights may be exercised by the person named for
this purpose by the testator or, in default of such person, by
each of the heirs of the testator or byeach of his legatees by
universal title.

Art. 786. - Dissolution of Legacies.

(1)

The failure to execute the charge shall not entail the
dissolution of the legacy unless the testator has expressly
so disposed and regulated the consequences thereof.

(2)

The rights which third parties in good faith have acquired
on the property bequeathed shall not be affected.

Art. 787. - Unforeseen Circumstances and Legacy or Charge.
Upon the demand of an heir or legatee, burdened with a charge, or
upon the demand of the beneficiary, the Court n'lay modify the effects of a
legacy or charge on the basis of unforeseen circumstances after the
deceased which are of such a nature that according to criteria of
reasonableness and equity, parties may not expect that the will be
maintained in an unmodified form
Par~graph

5. - Substitution

Art. 788. - Substitutio VuJgaris.

(1)

The testator mayorder that, in default of a legatee by
universal or singular title, some other person shall be called
to receive the legacy.

(2)

Unless otherwise expressly provided, a disposition to that
effect shall benefit the substituted legatee whenever the
legatee appointed in the first place cannot or does not want
to receive the legacy màde in his favor.

Art. 789. - Principle.

(1)

The testator mayorder that his heir or legatee shall, on the
expiry of a certain period or on his death or on the
accomplishment of a specified condition, pass the property
or certain property forming part of the succession to one or
more other persons who shall be substituted for him.
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(2)

The heir or the Iegatee who receives the property in the
first place is called the "institute".

(3)

The person to whom he shall pass the property on the
opening ofthe substitution is the "substitute".

Art. 790. - Persons Who may be Called to Succeed.

(1)

The substitute need not have the capacity to receive on the
day of the death of the testator.

(2)

It shall be sufficient that he can be determined and that he
have the capacity to receive on the day when the
substitution comes into effect.

(3)

The substitution mayalso be made in favor of the
descendants or ofthe heirs ofthe institute.

Art. 791. - Effects.
(1)

A disposition made in terms of Article 789 has, in relation
to the property to which it refers, the effect of a disposition
prohibiting alienation or attachment.

(2)

Without prejudice to the provisions of the following
Articles, the ruies contained in the Title of this Code
relating to Usufruct and Other Rights in Rem shall apply
for the purposes of determining the effects of such
disposition.

Art. 792. - Limitation of Power of the Court.
- - - - - - The Court may in no case authorize the alienation or the attachment
of immovabie property on the application of the institute or his creditors.

Art. 793. - Time for Btinging Action.

(1)

The substitute, his representative or the person appointed
·by the testator for the purpose of having the substitution
complied with, may at any time demand the nullity of the
alienation or of the attachment which have taken place
unduly.
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(2)

It suffices that they institute their action within two years

from the opening ofthe substitution.

Art. 794. - Limitation of Substitution to One Passage.

(1)

A provision whereby the testator declares that property or
rights cannot be alienated or. attached after "they have been
transmitted to the substitute shall be of no effect.

(2)

A provision whereby the testator 'seeks to regulate what is
to happen to such property or rights after they are
transmitted to the substitute shall be of no effect.

Art. 795. - Refusal by Institute.
Unless otherwise provided in the will, the substitute shall be called
immediately where the institute canriot or does not want to accept what
has been bequeathed to him.
j

t

l.'

Art. 796. - Default of Person Called to Succeed.
f

•

(1)

The institute may freely dispose of the property and the
rights forming the subject matter of the substitution, where
the substitute dies or where, for any other reason, it
becomes clear that it will not be. possible for the
substitution to take place.

(2)

Where, on account ofthedefault or refusal ofthe substitute
or for any other reason, the substitution ordered by the
testator cannot take pIace, the property shall pass to the
, .,.,
•"
heirs of the institute.

(3)

Unless otherwisestipulated in the will, the heirs of the
testator shall have no right on such property.
Paragraph 6. - Disinheritançe

Art. 797. - Express.

(1)

, The testator may, in his will; expressly disinherit his heirsat-Iaw, or any of them, without appointing a legatee by
universal title.
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(2)

'In such case, the succession shall devolve as though the
heir or heirs who has or have been disinherited had died
before the testator.

Art. 798. - Special Provision Regarding

D~scendants.

(1)

An express disinheritance of a child or other descendant
shall be of no effect unless the testator has given in his .will
a reason which justifies the disinheritance.

(2)

Where the will of the testator results in a descendant
receiving less 'th~n half of ~hai: such descendant would
have received in intestate succession, the provision of subArticle (1) shall apply by analogy. .

(3)

The Court shall ascertain whèther the reason given by the
testator, assuming that it is correct, justifies the
disinheritance.~

(4)

It mavó~certain whether in the circumstances of the
/t-iétilar case, the reason given is correct.

Art. 799. - Tacit Disinheritance.

(1)

Unless otherwise provided, the appointment of a legatee by
universal title shall imply the disinheritance of the relatives'
of the testator if they are of the second, third or fourth
relationship.

(2)

It shall not imply the disinheritance of the descendants of

the testator.
./
.//

(3)

Where the testator is survived by descendants and has not
expressly disinherited them, the legatee by universal title
shall partake of the succession together with such
descendants as ifhe himselfwere a child ofthe testator.

Art. 800. - Prohibition of Certain Provisions.

Any provision whereby the testator orders the disinheritance, in
whole or in part, of his heirs or any of them, should they impugn the
validity of the wil1 or of any disposition contained therein, shal1 be of no
effect.
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TITLE 11. LIQUIDATION OF SUCCESSIONS
Chapter 1. - General Provisions

Art. 801. - Guiding Principle.
As long as the succession has not been liquidated, and a partition of
the inheritance has not been accomplished, it sh~l constitute a distinct
estate.

Art. 802. - Position
of Creditors of the Inheritance.
,.
(I)

. .
Pending the liquidation, before partition, only the creditors
of the inheritance shall be able to take recourse on the
inheritance. They have the right to object to a partition.

(2)

The creditors shall not have a right of recourse on the
personal property of an heir, as long as it is not clear that
the inheritance is accepted fully by him.

(3)

A creditor of the inheritance may claim that an heir makes
the choice to accept in fuU, to accept under the benefit of
inventory or to renounce the succession in due time.

Art. 80S. - Position ofCreditors of Heirs

(I)

Pending the liquidation and before the partltlOn, the
personal creditors of the heirs shall have no recourse on the
property ofthe succession.

(2)

A creditor may claim that partltlOn shall take place.
However, in case the interests of a creditor and of one or
more of the heirs are contradictory, the Court may decide
that partition mé!Y he postponed during a certain period.
creditor of an heir may claim that in due time an heir
makes a choice between acceptance, acceptance under the
benefit of inventory or renunciation of the' inheritance. A
decision of an heir to accept fuUy, or to renounce an
inheritance, due to which the recourse on the property of
the heir will not be sufficient, may be annulled on the terms
of Article 848.
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Art. S04. - What the Liquidation Consists of.',
The liquidation of the succession consists of
~alled

(a)

the determination ofthe persons who are
property in the inheritance;

to take the

(b)

the determination ofwhat it is made up;

(c)

the recovery of debts due to and the payment of the debts
due by the succession which are exigible;

(d)

the payment of the legacies by singular title and the taking
of such other steps as are required to carry into effect the
provisions made by the deceased.

I

Art. S05. - Agreement ProViding for Arbitration.
The heirs may agree that any dispute ansmg between them
regarding the liquidation or partition of the successi<;m shall be submitted
to one or more arbitrators.

Art. S06. - Dispositions Providing for Arbitration.

(1)

The testatol' may dispose that any dispute between the
heirs wit~ respect to the liquidation or partition of the
succession shall be submitted ,to the arbitration of one or
more persons designated in his will.

(2)

The disposition shall have no effect where it is not accepted
by all the heil's.

Chapter 2. - Liquidator of the Succession
Art. S07. - Principle.
A succession, whether intestate or testate, shall be liquidated by one
or more persons hereinafter referred to as "the liquidatori'.

Art. SOS. - Desigllation by Law.
On the day of death, the capacity of liquidator shall devolve on the
heirs-at-Iaw.
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Art. 809. - Designation by Will..
W~ere

(1 )

the deceased has left a will, 'the capacity of
liquidator shall as of right devolve on the person
designated by the deceased in such will as testamentary
executor.

(2)

Failing any express disposition, it shall as of right devolve
on the legatees by universal title.
'

(3)

The heirs-at-law shall cooperate with' the legatee by
universal title with a view to assuring the liquidation of the
succession, unless the stipulations of the will are such that
they stand to receive no share Ofthe sucëession.
,...-/

Art. 810. - Liquidator ~ho iS,a Mino! or ~ Int~rdi~)ed rerson.
Where in accordance, with the preceding Articles, a minor or an
interdicted person is the liquidator of a succ~ssion, he shall be represented
by his guardian for the performance of the flmctions ofliquidator.

Art. 8U. - Judicial Liquidatiori.
Vacant Succession.

(1)

Unaccepted Inherîtance or'

-;J.

The Court' shall appoint a liquidator,' on the application of
any interested person, where the heits are unknown or all
the heirs-at-law have declared that they renounce or do not
want to liquidate the succession. -

.

(2)

It shall appoint a liquidator where the testatol' has not left
heirs and his sLlccession is taken by the State.
I

(3)

•.

•

•

,'1.

I

I

In the latter event the person or authority which is to be
appointed liquidator by the Court may be designated by'the
concerned authority.

Art. 812. - 2. Other Cases.
The Court may, on the application of any interested person, appoint
a notary or some, other person to replace the liquidator referred to in the
preceding Articles, where:
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(a)

there is a doubt regarding the designation of a liquidator
because the validity of the will whereby he was appointed is
contested, or for any other reason;

(b)

there are severalliquidators and they are not in agreement
on the administration and liquidation of the succession;

(c)

among the heirs, there is a minor or an interdicted person
or any other person, who, for any other reason, is not in a
position to look after his interests;

(d)

the liquidator remains inactive or is dishonest or is found to
be incapable to perform his functions properly; or

(e)'

the administration or liquidation of the succession rmses
particular problems.

Art. 813. - Security.
Where serious grounds for such order exist, the Court may, on the
application of any interested person, require the. liquidator to give a
security or some other guarantee ·for the proper performance of his
functions.
Art. 814. - Voluntary Nature of Functions.
No person is bound tO,accept the functions ofliquidator.
Art. 815. - Resignation.

(1)

The liquidator may at any time resign his functions, unless
he has expressly undertaken to bring them to their
. conclusion or to perform them fOT certain period of time.

a

(2)

The liquidator may be held liable where he resigns at an
inopportune moment.

(3)

'f.he resignation shall in no case take effect unless it has
been communicated to. the other liquidators or a new
liquidator has been appointed. I
207

Art. 816. - Termination ofFunctions.

(1)

The functions of a liquidator shall cease where he is
replaced by a new liquidator il1 conformity with the law,
the will or a decision of the Court.

(2)

They shall, moreover, cease where the liquidator has
accomplished his functions and rendered an account of his
management.

Art. 817. - Duties of Liquidator.
The liquidator shall:

Art.

(a)

make a search to find out whether the deceased has left a
will, and establish on whom the succession devolves and
inform heirs and legatees of their position; and

(b)

administer the succession; and

(c)

pay the debts ofthe succession which are exigible; and

(d)

pay the legacies ordered by the deceased and take
measures necessary to execute the wilI.

~l

other

818. - Limitation of Powers.

(1)

The deceased or the Court may limit the powers of the
liquidator or give him instructions regarding the manner in
which he shall perform his functions.'

(2)

The Court may, where there is particular reason for doing
so, modify the instructions' referred to in sub-Article (1).

(3)

Notwithstanding any stipulation to the contrary, holding
the liquidator liable under Article 822 shall be the sole
manner of sanctioning any transgression of these
provlslons.

Art. 819. - Several Liquidators.

(1)

Where there are severalliquidators they shall act together,
without prejudice to any stipulation to the contrary by the
deceased or the Court.
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(2)

The liquidators may distribute among themselves the tasks
which the liquidation involves, or entrust one of them with
a mandate to make such liquidation.

(3)

In the absence of such stipulations or mandate, if a
liquidator performs by himself an act of the liquidation, the
rules relating to voluntary management of the affairs of
another person shall apply.

Art. 820. - Remuneration of Liquidator.
The liquidator shall be entitled to a remuneration where this is
justified by the work he has performed, under the conditions determined
by the deceased, or by agreement between the heirs, or by the Court.

.

Art. 821. - Rendering Accounts of Management.

(1)

The liquidator shall account for his management at the end
ofhis functions.

(2)

Furthermore, he shall give an account of his management
before that date, at such intervals as were agreed upon with
the heirs or fixed by the Court.

Art. 822. - Liability ofthe Liquidator.

(1)

The liquidator shall be liable for any damage he causes by
his fault or negligence

(2)

He shall be deemed to be at fault where he acts contrary to
the provisions of the law, to the provisions of the will or to
the instructions given to him by the deceased or by the
Court.

-----(3)

The Court may relieve him in whole or in part of such
liability in his relations with the heirs or legatees where it
appears that he has acted in good faith with the intention of
performing his functions.

---..---

.
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Chapter 3. - Final Determination of the Persons Entitled to the
Succession
Section 1. - Provisional Determination of Persons Entitled to
Succeed
Art. 823. - Search for a WilI.

(1)

The liquidator shall in the first pIace make a search to find
out whether the deceased has left a wilI.

(2)

For this purpose, he shall examine the papers of the
deceased immediately and make all appropriate searches in
particular in the notary offices and registers of last wills'----

Art. 824. - Duty to Declare WilI.

(1)

Whosoever has in his possession, finds or knows, in his
capacity as a witness, of a will made by the deceased shall
make a declaration regarding such will to the liquidator as
soon as he comes to know ofthe death.

(2)

He shall make such déclaration notwithstanding that the
win seems to be affected by nullity.

Art. 825. - Deposit ofWilI.

(1)

A public or holograph will shall be deposited without delay
with a notary Of in the registry of the Court in the place
where it is discovered or conserved, where the liquidator or
any interested person makes an application to this effect.

(2)

An oral will shall be immediately drawn up in writing and
deposited by those who have been witnesses thereto with a
notary or in the registry of the Court in the place where it
waslnade.
"

Art. 826. - Opening of WilI. - 1. Date.

~.

(1)

A will shall be opened by the liquidator at the latest thirty
days aftel' the death ofthe deceased.

(2)

Where ithas-'l5eêndi~~~vèred aftel' such date, it shall be
opened on a day fixed by the liquidator within thirty days
such discovery.

.-"

210

---- -------_._------------------------_. ------(3)

In such case it shall first be deposited with a notary or in
the registry of the Court.

Art. 827. - 2. Anticz"pated Opening.
(1)

The date mentioned in Article 826 (1) may be put forward
where the deceased has so ordered or this appears
necessary for the purpose of making arrangements for his
funeral or the majority of the heirs called in the first place
by the law agree to the putting forward of the date of the
opemng.

(2)

Where any of the heirs called in the first place is not in a
position to be present or represented at the anticipated
opening of the will, the will shall, prior to its opening, be
deposited with a notary or in the registry of the Court in
the place where it is to be found.

Art. 828. - 3. Place.

(1)

The will shall be opened in the office of the notary or in the
registry of the Court where the will has been deposited
duringthe lifetime of the deceased or after his death.

(2)

Failing such deposit, the will shall be opened in the place
where the deceased had his principal residence at the time
ofhis death.

Art. 829. - 4. Publicity.

(1)

The heirs-at-Iaw·whom the law calls in the first place to the
succession of the deceased shall be invited to be present or
represented at the opening of the will.

(2)

In any case, at least tour persons of age and not interdicted
shall be present at the time ofthe opening ofthe will.

Art. 830. - 5. Order cifthe Day.

(1)

At the time of the opening of the will, the liquidator and all
persons present shall verify the validity of the will with
respect to form.

(2)

The contents ofthe will shall be read out.
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(3)

The measures necessary to ensure the preservation of the
-wm shall be taKen.

.=Art. 831. - 6. Several W'iTlllsS-".- - - - - - -__

-=-----

The provisions of the preceding Articles shall apply whether the
deceased left only one will.or more than one will.
Art. 832. - Establishing of Persons Entitled to the Succession.
- 1. Testate Succession.

(1)

During the meeting, the liquidator shall establish who are
the heirs or legatees of the deceased, and to what portion of
the succession each of them is entitled.

(2)

He shall inform the interested persons, without delay, of
the manner in which the succession should devolve.

(3)

For the purpose of sub-Article (2) the expression
"interested persons" means the persons who are called to
receive the property of the deceased, and those who, in the
absence of a will, would have been called to receive it.

Art. 833. - 2. Intestate Succession.

(1)

Where thirty days elapsed after the death of the deceased,
without any will having been discovered, the deceased shall
be presumed to have left no will.

(2)

Thereafter without delay the liquidator shall inform the
interested persons of the manner in which he considers that
the succession should devolve.

Art. 834. - Arbitration.
Arbitrators shall, as far as posslbïë;··-be appointed to settle any
dispute arising out of the succession.
Art. 835. - Action ofNullity. - 1. -Per-sons-Presen-f:-.- - - - - - - - -

(1)

Whosoever is present or represented at the opening of the
will may within thirty days from the opening of the will
declare his intention to apply for the nullity of the wiJl or of
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a provIsIon contained in the will, or to impugn the
establishment of persons entitled to the succession.

(2)

Any such dec1aration shall be of no effect unless it is made
in writing and notified to the liquidator, the Court or the
arbitrators within the period specified in sub-Artic1e (1).

• (3)

An application for the nullity shall only be entertained
where it is made within three months from the dec1aration.

Art. 836. - 2. Persons Not Present.
(1)

With regard to persons who are not present nor
represented at the opening of the will, such period shall
begin to run from the day when the liquidator informs
them of the establishment of persons entitled to the
--.::s~u~c~ce~s::.::sion. It shall run in like manner where there is no
will.
--

(2)

The valiciity of a will and. the establishment of persons
entitled to the succession proposed by the liquidator may in
no case be contested after five years from the day of the
opening of the will br,- if there is no will, five years from the
death of the deceased.

-

-"--

Art. 837. - 3. Provisional Measures.

....

-,-

The Court may, on the application of any interested person and
pending the delivery of a juc,igment on the applications mentioned in
Artic1e 835 and 836, take all provisional measures it thinks fit to avoid
delays in the liquidation of the succession.

Section 2. - Option of Heirs and Legatees by Universal Title

Art. 838. - No Forced Succession.
(1)

(2)

No heir is bound to accept the succession or legacy to
which he is called.
A succession may be accepted in full, accepted under the
benefit of inventory, or renounced.
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Art. 839. - Personal Nature ofthe Option.

(1)

The right to accept, to accept under the benefit of
inventory, or to renounce a succession is strictly personal
to the heir.

(2)

This right may not be exercised by the creditors ofthe heir,
without prejudice to Article 848.
•

(3)

The minor and the interdicted person may only accept the
succession under the benefit of inventory. Renunciation of
the succession by the same persons must be approved by
the Court.

(4)

The choice may not 'be made with a time limit or under a
condition.

Art. 840. - Time for Making the Choice.

.(1)

An heir has to make his choice within two inonths from the
day when the liquidator has informed him that he is called
to the succession.
.

(2)

During this period creditors of the inheritance cannot take
recourse on property of the deceased, unless this would also
have been possible in the event of the deceased's
bankruptcy.

.(3) '

On the application of the heir, the Court may extend the
period up tö a maximum of two mon'ths.
;

,.(4)

I"

On the application of acreditor, the Court may determine
tha't a choiée 'must'be máde wlthin a certain period. In case
no choice is made subsequent1y, the inheritance will be
deemed to be accepted under the benefit 6f inventory.

Art. 841. - ForriJ. ofRenunciation.

(1)

The ren unciation of a succession shall be of no effect unless
a declaration of this intent is made at the Court registry or
central registry ofwills or to a notary.
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(2)

It shall be of no effect unless it is made known to the
liquidator before the expiry of the period fixed in Article
840.

Art. 842. - Forms of Acceptance Dnder the Benefit of Inventory.
Acceptance under the benefit of inventory requires the formality
described in Article 841. An inheritance is deemed to be accepted under
the benefit of inventory in case no other choice is made and no form is
required.
Art. 843. - Forms ofFull Acceptanee.

(1)

The full acceptance of a succession shall be of no effect
unless a declaration to this intent is made at the Court
registry, central registry ofwills or to a notary.

(2)

After having accepted under the benefit of inventory, an
heir may still fully accept any time before the closure of the
liquidation.

Art. 844. - Renunciation in Favor of Others.

(1)

A renunciation made in favor of one or more specified
persons shall be deemed to be an assignment of the rights
to the succession.

(2)

An heir who makes such renunciation shall be deemed to
have accepted ihe succession under the benefit ofinventory.

(3)

The rule shall not apply where the heir has renounced the
succession in favor ,of all his co-heirs indistinctly without
receiving any pecuniary compensation.

Art. 845. - Misappropriation or Concealment.

The heir who misappropriates or conceals property forming part of
the succession, shall be deemed to have fully accepted the succession.

Art. 846. - Death of Heir Before Opting.
Where the heir who is called dies befbre having made a choice, the
right to choose shall devolve on his heirs.
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Art. 847. - Partial Acceptance or Renunciation.

(1)

The acceptance in full or acceptance under the benefit of
inventory or renunciation may not be partial.

(2)

Whosoever has renounced the succession in his capacity as
legatee by universal title may still accept it in his capacity
as heir-at-Iaw of the deceased.

(3)

An heir in whose favor a legacy by singular title has been
ordered may renounce the succession and accept the legacy
or, conversely, accept the succession and renounce the
legacy by singular title.

Art. 848. - Actio Pauliana.

(1)

The creditors of a person who renounces a succession may,
within two years from the day when the renunciàtion has
taken place, apply to the Court to annul it, if it is clearly
prejudicial to them.

(2)

The same applies tO'acceptarice of an inheritance where the
amount of the debts is clearly larger than the amount of
• rights and property.

(3)

The renunciation or acceptance may be annulled by the
Court only up to the extent of what is due to the creditors.

Art. 849. - Time of Effectiveness of Acceptance:
Acceptance in full and acceptance under the benefit of inventory
shall be effective trom the day of the death of the deceased..

Art. 850. - Effect of Acceptance in Full and under the Benefit of
Inventory.
' '.' , .
.' .
(1)'

Creditors of the inheritance may not be-restricted in their
recourse to the property of the inheritance where an heir
accepts a succession in full.

(2)

Creditors of the inheritance shall be restricted in their
recourse to the property of the inheritance where an heir
accepts a succession under the benefit of inventory. There
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is no recourse on other property of the heir, unless the
interests of the creditors have not been sufficiently taken
into consideration in the liquidation and administration of
the inheritance.

(3)

Where an inheritance is accepted under the benefit of
inventory, an inventory has to be made according to Article
864.

Art. 851. - Eflèct of Renunciation.

(1)

An heir who has renounced a succession shall be deemed
never to have been an heir.

(2)

The portion which he has renounced shall devolve upon his
co-heirs who have accepted the succession, and, where
appropriate, to the heirs who come next.

(3)

The heirs who have already accepted the succession may
renounce such p'ortion within thirty days from the day
when the renunciation of their co-heir is brought to their
knowledge.

Art. 852. - Annulment.
An heir may invoke nullity of his choice where it was due to fraud,
threat and gross disparity. An heir who has accepted unrestrictedly may
request, within three months, that his acceptance will be considered to be
under thebenefit of inventory in view of the consequences of a later
renunciation by another heir or of the discovery of a will.

Section 3. - Certificate of Heir and Petitio Haereditatis
Art. 853. - Certificate of Heir. - 1. Issue.

(1)

An heir may apply to the Court to be given a certificate of
heir of the deceased and the share of the succession which
he is called to take.

(2)

The Court may require the applicant to adduce such
evidence and to give such securities as it thinks fit.
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Art. 854. - 2. EJfècts.

(I)

So long as the certificate has not been annulled, the heir
shall be deemed to have the status which the certificate
attributes to him.

(2)

The acts performed by the heir in such capacity may.not be
impugned, unless it is proved that the person who avails
himself of such acts knew for certain, at the moment when
such acts were performed, that the heir had no right.

Art.
. 855. .

3.

Annulment.

(I)

Where an action of petitio haereditatis has been instituted,
the Court may annul the certificate of heir issued by the
Court.
'

(2)

In such c~se, 'the heir shail return the certificate.

(3)

'Where the,heir aileges that the 'certificate has been lost or
that [or any other reason he is unable to return it, he shall
be ordered to give all appropriate' securities to ensure that,
he will not in future make use of his certificate.

Art. 856. - Petitio Haereditatis. -

1.

Principle.

a

Where a person without vaiid title' has taken possession of the
succession or of a portion thereof, the true heir may institute an' action of
petitio haereditatis against such person to have his status of heir'
acknowledged and obtain the restitution ofthe property ,ofthe inheritance,
,
,

Art. 857. - 2. EJfècts.

(1)

The defendant who loses a suit of petitio haereditatis shall
return to the plaintiff all the property of the 'inheritance
which has remained in his possession.

(2)

,He may not claim to have become the owner of such
property as aresult ofhis good faith.

(3)

As regards the rest, the provisions of the Chapter of this
Code relating to Unlawful Enrichment shall apply.
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Art. 858. - 3. Legatee by Universal and Singular Title.
--The provisions of the preceding articles shall apply to legatees by
universal and singular title.

~

Chapter 4. - Administration of the Succession

Art. 859. - Principle.

(1)

The liquidator shail administer the property of the
deceased until the closure ofthe liquidatiöh.

(2)

The liquidator shall administer the property of the
succession with the care and zeal of areasonabie and
prudent person.

Art. 860. - Power of the Liquidator.

(1)

The rules on Co-ownership apply on the internal and
external relations of the heirs, subject to particular rules
provided in this Title.

(2)

In case not all heirs act as liquidators, these heirs are
represented by the liquidators. A liquidator may represent
other liquidators according to Article 819. A liquidator is
entitledtoperforms acts of management, such as:
(a)

to institute all the actions necessary for the
preservation of the property of the successiön;

(b)

to contest actions instituted by third parties who
claim . to have rights to the property of the
succeSSlOn;

(c)

to demand payment of whae is due to the succession
if the debts are exigible; and

(d)

to give acquittanee for such debts.

Art. 861. - Disposal ofProperty Pertaining to the

(1)

I~eritance.

In case it is a matter of management the liquidator may seil
and transfer property of the inheritance such as the fruits
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and the crops of the succession, as weIl as all movables to
the succession which are rapidly perishabIe or which, for
their custody and preservations, involve considerable
expense or require particular care.

(2)

He shall not sell and transfer other movable goods unless it
is a matter of management, such as where a sale is
necessary to pay the debts ofthe succession.

(3)

He may not sell the immovable property except with the
consent of all the heirs, or with the authorization of the
Court.

Art. 862. - Property Destined for Payment.
In order to pay the debts of the succession, the liquidator shall make
use in the first place ofthe liquid cash which he finds in the succession.

Art. 863. - Seals.

(1)

The affixing of seals on the effects, or on some of the
effects, may be ordered by the Court on the application of
any interested person, immediately after the death of the
deceased.

(2)

. The expenses of the affixing and removal of seals shall be
borne by the person having requested the affixing of seals.

Art. 864. - Inventory.

(1)

In case one or more heirs have accepted the inheritance
under the benefit of inventory the liquidator is obliged to
draw up an inventory of the assets and liabilities of the
deceased within sixty days from the date of the choice or
the publicity given to the liquidation.

(2)

In other cases an inventory is optional.

..
'

Art. 865. - Debts of Deceased.
l.

(1)

,
The liquidator shall take all necessary steps with a vi~w to
,establishing whether there are: any persons who are
creditors of the succession.
,
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"

(2)

To this end, he shall examine the registers and papers of
the deceased and make the necessary searches in the public
registers, in the pIaces where the deceased has resided and
in those where he has immovable property.

Art. 866. - Liquidation After Mandatory Inventory.

(1)

In order to. draw up an inventory,. publicity to· the
liquidation in one or more local newspapers is required. In
case the .liquidator is of the opinion that all creditors have
already been known, a request may 'be submitted to the
Court not to publicize the liquidation. No appeal shalilie
from the decision of the Court.

(2)

No inventory has ~o be made in case all crt';ditorsthat made
themselves known within six months from the publicity are
paid fully.
"

(3)

No inventory is necessary where the value of the
inheritance is negligible.

(4)

When the inventory has been made up, the account of it
may be contested by creditors or by other interested
parties. Where the inheritance is insufficient, creditors
. 'must be paid according t~ their ra~k~

(5)

Creditors that have not made therriselves known upon a
sufficient pubiicity of the l1quidation may take recourse on
property of the' inheritance, which is left over after the
complete satisfaction of the other creditors.
• • ~ ' , .

C · . J t

Art. 867. - Valuation ofProperty.

(1)

Each of the constituents, whether an asset or a liability, of
the 'successión shall be valued bythe liquidator.

(2)

Where necessary, the valuation shall be made with the
assistance of experts.
'.

Art. 868. - Duties ofHeirs.
'I

(1)

In their relations with the succession, the heirs shall retain
all·the rights and obligations which they had against or in
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(2)

favor of the deceased, with the exception of the rights and
obligations which come to an end with the death.
In regard to such rights and obligations, the heirs ·shall
give the liquidator all relevant information so as to enable
him to draw up the inventory.

Art. 869. - Information to Interested Persons.

(1)

In the event where an inventoryj§..m atory, whosoever
is called to receive a ~-e-ofthe succession may require
~.f-th~ntorybe sent to liim at his expense.

_______----{21--- The same right may be granted by the Court to the
__________

creditors,ofthe deceased or ofthe succession.

Art. 870. - Revision ofValuation.

(1)

Until the final partition of the succession has been effected,
the persons referred to in Article 869 may require that the
provisional valuation of the property made by the
liquidator be revised.

(2)

The expenses of the valuation by experts shall be charged
to the succession where the provisional valuation is found
to be incorrect.
In other cases, the expenses shall be charged to the person
who has given cause to them.

(3)

Chapter 5. - Payment of the Dehts of the Succession
Art. 871. - Order to he Followed.
The d~b.l~ of the succession shall be paid in the following order:
(a)

in the first pIace, the expenses of the funeral of the
deceased;

(b)

in the second place, the expenses of the administration and
of the liquidation of the succession;

(c)

in the third place, the debts of the deceased;
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(d)

in the fourth place, the debts regarding support; and

(e)

in the fifth pIace, the legacies by singalar fitle- ordered by
the deceased.

Art. 872. - Funeral Expenses.

(1)

Funeral expenses shall not have priority over other debts of
the succession unless they are justified under the
circumstances.

(2)

They shall not include the
commemoiàtion of the deceased.

(3)

The commemoration of the deceased shall not constitute a
juridical obligation ofhis spouse or rel~tives.

Art. 873. - Expenses of Administration.

expenses

---------....

for

-.-

the

.

The expenses of the administration and liquidation of t~ssi0Ilshall comprise:
.
~

(a)

the expenses of the affixing of seals and of t~ventory
and those of the account of the liquidation;
-

(b)

the useful expenses incurred by the liquidator for the
ordinary preservation, support and administration of the
property of the inheritance;

(c)

------ of the transmission
the expenses of the partition and those
ofthe property:ofthe inheritance to the heirs; and

(d)

estate duty.

-'"

Art. 874. - Exigihle Dehts.

(1)

The liquidator shall pay such debts of the succession as are
exigible, unless opposition has been made to such payment
or it appears obvious that the assets of the succession are
not sufficient to satisfy.all the creditors.

(2)

Irt these two cases, he shall observe the rules laid down in
the Code of Civil Procedure relating to the insolvency of a
debtor.
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Art. 875. - Executive Title.
(1)

Executive titles enforceable against the deceased are
equally enforceable against the liquidator.

(2)

However, the liquidator may postpone the payment of all
debts till the time when he has made the inventory of the
succession.

(3)

The Court may, on the application of any interested person,
compel the liquidator to pay the debts or certain debts
before that time, if it is evident that the succession will be
in a position to pay such debts.

Art. 876. - Dehts Not Exigihle.

(1)

"'rhe creditors of the succession whose debts are not
exigible may require that securities be given to them to
ensure the payment oftheir debts when they fall due.

(2)

The provisions of sub-Article (1) shall ~pply to those
persons who have conditional claims to bring forward
against the succession.

Chapter 6. - Survival of the Ohligation of Support

Art. 877. - Determination ofCreditors Regarding Support.

(1) .. The spouse of the deceased and his descendants shall have a
claim for support, on the condition laid down in the
following Articles.
, r1

~,

Where the succession devolves on the State, the persons
who lived with the deceased or were supported by him at
the time of his death shall also have a claim for support, on
the conditions laid down in the followi~g articles.

Art. 878. - Time ofPayment and Character ofthe Claim.

(1)

Claims regarding support shall be paid as soon as it appears
that the succession has sufficient meansfor paying them.
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(2)

Even in case an inheritance is fully accepted by an heir, the
support has to be paid out of the inheritance.

Art. 879. - Living Standard ofCreditors Regarding Support.
The persons mentioned in Article 877 shall have a claim for support
in case, taking into account the financial effects of the succession, their
living standard will be considerably lower than the standard the deceased
could have provided for.

Art. 880. - Unworthiness.
The persons mentioned in Article 877 shall have no claim for
support if they are excluded from the succession as unworthy, and also in
case payment of the claim could according to standards of reasonableness
and equity not have been required of the deceased.

Art. 881. - Claim of Creditor-Descendant.

(1)

The claim for support is at most half the value which the
déscendants would have received from the succession by
virtue of the law, had the deceased not made testamentary
dispositions to their prejudice.

(2)

Liberalities of uncommon extent made by the deceased
when still alive shall be assimilated to such testamentary
dispositions in order to determine this value.

Art. 882. - Claim of Creditor-Spouse.

(1)

A spouse may have a claim for support even in case the
deceased has appointed heirs or made testamentary
dispositions to his or her prejudice.

(2)

Apart from the payment in money the spouse shall be
entitled to the use of the matrimonial house and the
household-goods in case they are part of the inheritance.
The heirs are obliged to cooperate in the establishment of a
right of usufruct· on this part of the inheritance, unless
another agreement is made.
225

Art. 883. - Claim by Creditor.

(1)

A claim with a view to establishing a debt for support shall
be made to the liquidator within six months from the
opening of the succession.

(2)

In urgent cases, a provisional claim for supp'ort may be
acknowledged by the liquidator in favor of the interested.
persons.

(3)

A decision ofthe liquidator refusing to acknowledge a claim
for support may be immediately 'impugned : before the
Court.

Art. 884. - Agreements Relating to Obligations for Support.

..

j'

(1)

Any act or contract concluded during the lifetime of the
deceased relating to eventual obligations of the succession
for süpport shall~.e ()f ro ~n:ect.
,.
.' ..

. (2)

Testamentary dispositions aiming at excluding or
modifyi~g the rul~s laid down in this Charter shall be of no
effect.
.

Chapter 7. - Payment' of Legacies

Art. 885.
. - Principie..
.

The liquidator shaÜ pay the legacies ordered by thé'deceased unless
the payment of a legacy has been irnposed by the will on one of the heirs.
.11

j

f

~

.#

•

' ,

•• '

I,i

..

Art. 886. - Option of the Legatee.
Without prejudice to the provisions of Article 887 and 888, the
provisions of this Book relating to the option of the heirs or legatees by
universal title shall apply to the acceptance or refusal of legacies by
singular. title.

Art. 887.:- More than One Le"gäcy:'"
A person to whom more than one legacy by singular title has been
bequeathed may accept one of such legacies and refuse theother.
226

Art. 888. - Effect ofRefusal.
Where a legatee refuses a legacy bequeathed to him, such refusal
shall benefit the person who, under the will, has the charge of paying -the
legacy.

Art. 889. - Time of Payment.
The legacies shall be paid as soon as it appears that the succession
has sufficient means for paying them.

Art. 890. - Reduction of Legacies.

./

(1)

If the succession has not sufficient means for paying all the
legacies, the order expressly laid down by the deceased in
his will shall be followed in making payments.

(2)

Failing an express disposition, the legacies which, in the
will or in another written act drawn up by the deceased, are
said to have been ordered as a remuneration for services
rendered by the legatee or as a performance of an
imperative moral duty shall be paid.in preference.

(3)

The other legacies shall be reduced in proportion to their
value.

(4)

Legatees whose legacies are thus reduced may take
recourse on the property of heirs who have accepted the
inheritance fully.

Art. 891. - Legacy of a Detennimite Thirtg.

(1) .

The liquIdator shall deliver the thing bequeathed, with its
.aècessories, in the state in which it IS found to the legatee.

(2)

The legatee may not request that the thing bequeathed be
delivered to him in a better state.

(3)

Where the thing bequeathed has been given as a pledge or
has been hypothecated by the deceased, securities shall be
given to the legatee to guarantee the liberation of the thing
when the debt falls due.
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(4)

The legatee who pays the debt secured by pledge or
hypothec when it falls due shall be subrogated in the rights
of the creditor whom he has paid.

Art. 892. - Legacy ofThing ofa Given Genus.

(1)

Where the thing bequeathed has not been determined
except by its genus, the legatee may select that which he
wishes from among the things of that genus belonging to
the testator.

(2)

Where several legatees arecalled to select from things of
the same genus, the order in which they are to make their
selection shall be determined by the drawing oflots.

(3)

Where the succession does not contain any thing of the
same genus as the thing bequeathed, the legatee may in his
discretion require the liquidator to give hili any such thing
of average quality or to pay him the value of the thing
bequeathed.

Art. 893. - Legacy of Thing Which is Not Within Disposal.

(1)

A legacy m'ade by the 'deceased shall be of no effect where it
has for its subject matter a thing on which the deceased had
no rig~t at the time ofhis death.

,.
Notwithstanding thé provisions of sub-Article (1), the
legacy shall be valid where the deceased has ordered the
legacy knowing such circums.t~!1ce.

.

.

(3)

. I

In such c:ase, the liquidat~r may pay to the legatee the value
the thing had at the moment of drawing up the will, in case
óbtaining the thing would be unreasonably difficult or

..

expe~slve.

,
I

.

Art. 894. - Legacy of a Claim.
The legacy of a claim shall be effective in respect of the
, amount of suchclaim due to the deceased on the day of his
death.
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,

(2)

-

---J(~3.!._)_

The liquidator fulfills the obligation resulting fróm the will
by delivering to the.leg5!.t~~__!he instrument which rnals~:::..s
possible the recovery ofthe claim.
_0_The succession shall not stand as surety for the payment of

~

-----------------

Art. 895. - Legacy of an Annuity.

Where an annuity has been bequeathed by the deceased, the arrears
thereofshall be due as from the day ofthe death ofthe testator.
Art. 896. - Fruits and Interest.

(1)

Where a determinate thing has been bequeathed, the fruits

(2)

Where a sum of money has been bequeathecC interest
thereon at the market rate shall run from the day when the
liquidator has been called upon to effect payment.

-==-----
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TITLE 111. PARTITION OF SUCCESSIONS
Chapter 1. - Community of Hereditary Estate and Right to
Partition

Art. 897. - Community ofHereditary Estate.
(1)

A succession shall remain in common between the heirs
until it is partitioned.

(2)

T~e rights of: the co-heirs on the property of the
inheritance which is in common shall moreover be
governed by the provisions of the Title, of this Code
relating to Co-ownership.

(s)

Nothing in this Article shall affect the provisions ofTitle 2
relating to the Liquidation of. Successions and the
provisions of the tollowing Articles..
I'

.

Art. 898. :-~OfRightsto a Succession.

(1)

After the openll1g of the succession, an heir may assign his
rights to such succession in whoIe.

(2)

An heir may assign his rights to such succession in part in
case the interests of the co-heirs are not harmed by it or in
case they consent.

Art. 899. - Pre-emption in Case of Assignment of Rights to a
Succession.

(1)

The co-heirs have a right of legal pre-emption against the
person to whom rights to a succession have been assigned,
except in the case where the assignment has been made in
favor of one of the co-heirs.

(2)

The provisions of the Title of this Code relating to
Usufruct and Other Rights in Rem shall apply in regard to
such pre-emption.

Art. 900. - Time of Partition.
When the succession has been liquidated, each of the co-heirs may at
any time require that the partition of the inheritance be effected.
230

Art. 901. - Time Limit for Partition.

(1)

Where the application for partition is made at a time which
is inopportune, the Court mayorder that the community be
maintained for a period not exceeding two years.

(2)

Unless otherwise authorized by the Court, the community
shall be maintained where the manner of malüng the
partition depends on the condition of the birth of a child
who is merely conceived.

(3)

Where necessary, the Court shall in such cases appoint a
person to administer the property of the inheritance or
certain property forming part thereof.

Art. 902. - Disposition or Agreement Concerning Community.

(1).

The right of the co-heirs to apply for partition may be
exc1uded by the wiH óf the deceased' or by a contract
conc1uded between the co-heirs.

(2)

Any stipulation or agreement mentioned in sub-Artide (1)
shall be effective for not more than five years or for such
shorter period as is fixed therein.

(3)

Where no period is fixed or a period longer than five years
is fixed, the stipulation or agreement shall cease to have
effect at the end of five years.

Chapter 2. - Collation by Co-heirs
Art. 903. - Principle of Collation.

(1)

Any descendant of the deceased who accepts his succession
shall bring into the succession the value of the liberalities
which he has received from the deceased, in accordance
\vith the following provisions.

(2)

Collation may be imposed by the deceased on his other
heirs at the occasion of liberality or in his wilI. It is due
only if the succession is accepted.
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Art. 904. - Gift Subject to Collation.

(1)

Collation shall be due for what has been disbursed for
establishing one of the co-heirs, or for paying his debts.

(2)
- - - ----- ----___

It shall not be due for the expenses incurred for the
education of one of the co-heirs.

Art. 905. - Exemption from Collation.

(1)

No heir shall be bound to collate liberalities which the
deceased intended to make to him as a preference or in
-' addition to his share or as exempt from collation.

(2)

In the case of gifts, an express clause
establish such intention.

(3)

In the case of legacies, the intention of the deceased of
exempting his heir from collation- may be established by all
means of evidence.

IS

necessary to

Art. 906. - Income or Premiums.

(1)

No heir shall be bound to collate liberalities which have
been made by the deceased out ofhis income.

(2)

Nor shall he be bound to collate the premiums which have
been paid by the deceased to constitute an insurance in
favor of the heir.

Art. 907. - Indirect Benefits.
No heir shall be bound to collate the profits which he has been able
-to acquire from agreements or associations entered into between himself
and the deceased.

Art. 908. - Status of Heir Acquired After the Day of the Liberality.
~~

-

-----

De--bound to make the collation notwithstandirîg that
-----="'~lië'\ïvas not heir presumptive of the deceasetl on the day when the liberality
was made to him.
----------_·-··--Ari-h(~îf"-shän

________________.. __.

.

.

.

--0- _.

~.$~_

__

A!t. 909. - Representation.
Whosoever succeeds in representation of another person sh'àll
collate the liberalities made to him personally as well as the liberalities
which the person represented by.him has received from the deceased.

Art. 910. - Effect of Collation.

(1)

For the purpose ,of formlng th~ 'mass to be divided between
the co-heirs, the value of the property which has been
donated or bequeathed in legacy by the deceased and of
which collation is due to the succession shall be added to
the property left by him.

(2)

A co-heir by whom collation i~ due shall be deemed to have
already received his portion of the succession to the extent
of the value which he is bound to collate.

Art. 911. - Effect of Collation Limited to Relations between Heirs.

(1)

Collation shall be effective only as regards the partition of
the succession and the relations between the co-heirs.

(2)·

It may not be required by the creditors of the succession

nor by the legatees.

Art. 912. - Principle of Collation Consists in Taking Less.

(i)

Collation is made in value and shall be effected on the basis
of the rule of taking less.

(2)

No heir shall collate more than the value to which he has a
right in the succession.

Art. 913. - Value to be Collated.
The value to becollated shall be determined at the time the
liberality took place. Interest at market rate will be due in case this is
reasonable, taking into account the real profit the heir had from the
liberality.
2SS

Art. 914. - Loss of Property Donated.
Collation shall be made by the heir even if the property given may
have perished, unless the property wou)d also have perished not being
given to him.
Chapter 3. - Modes of Partition and Composition of Shares
Art. 915. - Partition by Whom Made.

(1 )

A partition may be effected by common agreement,
provided the co-heirs were all present in person or were
duly represented when the plan of partition was decided
upon.

(2)

Where one of the co-heirs is' a minor, the plan of partition
shall be submitted to 'the Court.

(3)

If the Court approves the plan, it shall, w.ith a view to
assuring the interests of the minor, designate á pers on who
shall proceed with the partition.

(4)

Ifthe Court disapproves the plan, the' succession shall be
partitioned judicially.

Art. 916. - Failing Agreement between Heirs:

(1)

Failing'an"agreement between the heirs or where one ofthe
heirs contests the modalities or some aspects of the
partition,. the contested plan shall be submitted to the
Court by the most diligent of the co~?eir's.

(2)

The Court may set down the manner of effecting the
partition, or effect the partition itself The provisions of this
Chapter shall apply where appropriate.

Art. 917. - Approval by the Court.

(1)

The approval of the plan of partition by the Court shall be
sought, under pain of nullity, where one of the heirs was
absent or was not duly represented when the plan of
partition was decided upon.
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(2)

(3)

Where the approval of the Court has not been s'ought, the
nullity of the parlition may not be invoked by anyone other
than the person without whose participation the partition
has been effected.

--

--

--

The nullity must be applied for, un~_pain-öf1óss ofright,
within a year from such p~s.on-häving come to know of the
partition and, in all.·eVêntualities, within ten years from the
" .
deatb..of--t~ased.

----

Art. 918. - Rule to he Followed.
con~ormity

(1)

The partition shall be made in
provisions made by the deceasecl.

(2)

Failing such provisions, it shall be made i~ accordançe with
the provision of the following Articles.

Art. 919. - Valuation ofProperty. - 1. Principle.

with the

. ,

( 1)

The property placed in the shares of the heirs shall be
valued on the day when the partition is effected.

(2)

The valuation of the property shall be made by the heirs
themselves.
.,

(3)

Failing agreement between them, the valuation shall be
made by arbitrators selected by them or, if they do not
agree on the appointment of such arbitrators, by arbitrators
appointed by the Court.
-

Art. 920. - 2. Appraisenient hy Expert.
,.

,

(1)

In the case of an valuation of immovables, the report of the
experts shall show the bases for the appraisement.

(2)

It shall state whether th~ thing appraised 'can be divided
conveniently and in ~hich manner.

(3) .

It shall, in cases of partition, establish each of the' shares
which can be formed therefrom and their value.
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Art. 921. - Formation of Shares.

(1)

The shares shall be formed by the person chosen by
agreement ofthe heirs between themselves.

(2)

Failing agreement, the shares·shall be formed by an expert
appointed by the Court.

Art. 922. - Rule of Partition in Kind.

(1)

As a mIe, a partition shall be made in kind, each of the heirs
receiving some of the property of the succession.

(2)

The inequality of the shares in kind shall be set off by the
payment ofsums of money.

Art. 923. - How Shares Are Made up.

(1)

Without prejudice to the provlSlons in the following
Artic1es,' the heirs shall receive, as far as possible, shares
made up in the same manner.

(2)

The utmost care shall be taken to give to each of the heirs
the things which are most useful to him.

Art. 924. - Debts of the Heirs.

(1)

Where one of the heirs is indebted towards the succession,
his debt shall be placed in his share, irrespective of his
solvency.

(2)

If a debt is subject to a term, its cash value at the time of
partition is its imputed value.
.

(3)

The preceding sub-Article shall not appIy to debts under a
suspensive condition which has not yet been fulfilled.

Art. 925. - Property Which is Difficult to Divide. -

J.

Principle.

If there is in the succession a thing which calmot be divided without
serious inconvenience, and if the heirs do not agree as to who among them
shall have that thing in his share, the thing shall be sold and the price
divided.
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Art. 926. - 2. Sale by Auction.

(1)

The sale shall be made by auction where one of thê heirs so
reqUlre.

(2)

Failing agreement between the co-heirs, outsiders shall be
admitted to such sale by auction.

Art. 927. - Family Ohjects.

(1)

Family papers and objects which have asentimental value
may not be sold where any one of the heirs objects to the
sale.

(2)

Failing agreement between the co-heirs, the Court shall,
where appropriate, decide whether such objects shall be
sold or allotted to one of the co-heirs.

(3)

In the latter case, it shall give such directives as are
required to ensure that such objects remain in the family.

Art. 928. - Nature ofRights to he Divided.

(1)

The provisions of this Chapter shall apply without there
being need to make a distinction as to whether the deceased
was the owner or the lessee or former tenant of the
property forming part of the succession or whether he had
any other right op such property.

(2)

For the purpose of putting such provisions into effect, it is
sufficient that, in the circumstances of the particular case,
they can be put into effect.

Art. 929. - Keeping Community hetween Several Co-Heirs.

(1)

The provisions of this Chapter which give rights to an heir
may be invoked by several heirs if the latter have agreed to
exercise such rights conjointly.

(2)

No property may be allotted to several heirs conjointly,
uJ:lless such heirs have given their explicit consent to such
conjoint allotment.
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Chapter 4. - Relations between the Co-Partitioners.
Section 1. - Warranty ofCo-Partitioners

Art.

930. -

Reference.

(1)

In respect of the corporeal things placed in their shares, the
heirs owe to each other the warranties which a seller owes
to a buyer.

(2)

In respect "of rights and debts placed in their shares, they
owe to each other the warranty provided for in regard to
the case of an assignment of a claim by onerous title.

Art. 931. - Amount oflndemnity.
The amount of indemnity due shall be fixed according to the value
ofthe thing at the time ofthe partition.

Art. 932. - By Whom Indemnity is Due.

Art.

(1)

Indemnity shall be due by eadi ofthe co-heirs in proportion
to the share ofthe succession which he has received.

(2)

If any one of the co-heirs is insolvent, the part due by him
shall be divided between the heirs in whose favor the
warranty operates and all the other heirs who are solvent,
in proportion to the share of the succession which each has
received.

933. -

Right to Have Securities.

A co-heir to whom a sum of money is due of the co-heirs to set off an
inequality in the value of shares or who has received in his share a claim
which might not be recovered may require from the moment of the
partition that securities be given to him to guarantee his rights.

Art.

934. -

(1)

No Warranty.
Warranty shall not be due where the dispossession or
defect complained of by the co-partitioner is due to his fault
or derives from a cause subsequent to the partition.
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(2)

Nor shall it be due where in the act ofpartition it has been
expressly agreed in regard to certain property that such
property has been placed in the share of one of the heirs
without warranty.

Section 2. - Nullity ofPartition
Art. 935. - Causes of Annulment.
Without prejudice to the' provisions in the following Articles, a
partition may be annulled in the same circumstances as other contracts. If
annulment is claimed, the Court may, at the request of an heir, jilso make a
rectification of the partition.

Art. 936. - Property Omitted.

(1)

If, after the partition, some other property which forms part
of the succession is discovered, a supplementary partition
may be made in relation to such propertyo

(2)

The partition previously made shall not be' thereby affected.

Art. 937. - Concealment ofProperty.

o'

Where· the prop~rty newly discovered was in the possession of one
of the heirs who, in bad faith, had concealed the existence thereof from his
co-heirs, such heir shall be deprived of his p~rtion of the property so
concealed.
.

Art. 938. - Rectification ofPartition. - 1. Case in Which it Takes
Place.

( 1)

A rectification of a partition shall be made on the
application of anyof the persons entitled thereto where, by
reason of an erroneous valuation of certain property, such
person has received in all less than three-fourth parts of
what he had a right to.

(2)

A rectification of a partition may also be made where a gift
subject to collation has not been declared by the person
who was bound to collate it in favor of his co-heirs.

0
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Art. 939. - 2. Time.
The right to apply for the rectification of a partition shall be barred
if not exercised within one year after the reason to correct the partition
became known to the applicant, and within three years after the partition
has been made.

Art. 940. - 3. Effects.

(1)
~

Where the Court allows rectification of a partition, it shall
fix the amount of indemnity due to the applicant, the
person by whom and the conditions on which such
indemnity shall be paid.

(2)

Where a partition is corrected in consequence of a gift
subject to collation not having been declared in the
partition as corrected, the co-heir who has received such
gift shall be deprived of a value equal to that which he was
bound to collate.

(3)

The Court may waive the application of sub-Article (2)
where the co-heir proyes his good faith.

Art. 941. - ·Payment of Indemnities.

(1)

The indemnities due shall in all cases be fixed in money.

(2)

The payment of such indemnities may be requested only
from the co-partitioners of the person making the request,
or from their heirs or legatees.

Art. 942. - Actio Pauliana.
The creditors of one of the co-heirs may only impugn a partition as
having been made in fraud of their rights where such partition was made
without them notwithstanding an opposition made by them.
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Chapter 5. - Rights of Creditors after the Partition

Art. 943. - Division of Claim.

(1)

After partition the creditor has to divide his claim among
the heirs, in proportion to the value of the share received by
each, unless the debt due to him is indivisible.

(2)

He may, however, avail himself of agreements made in the
partition whereby a larger part or the whole debt is
charged to one or more heirs. By accepting such agreement,
he becomes a party to it.

Art. 944. - Creditors' Right to Object to Partition or to the Merger
of Property.

(1)

Creditors· of the inheritance have the right to object to a
partition. In case a partition is made after such an objection
has been made, the creditor who objected may still take
recourse for his whole claim on property that belonged to
the inheritance and is allotted to an heir.

(2)

In case there is only one heir, the right to object to a
partition must be considered to be directed against the
merger of property of the inheritance and other property of
that heir. The inheritance shall be. considered to he a
distinct patrimony as long as the creditor has not been
satisfied.

Art. 945. - Insolvency of One of the Co-Heirs.
In case of insolvency of any one of the co-heirs, his portion of the
debt shall be divided pro rata among all the others.

Art. 946. - Assimilation ofLegatees to Creditors.
The legatees by singular title shall be assimilated to creditors of the
succession as regards the applicability ofArticle 945.

Art. 947. - Relations between the Heirs.

(1)

An heir who, after the partition, has had to pay a debt of the
succession, .shall have recourse against his co-heirs where
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he has paid more than the portion which should finally
remain to his charge.
(2)

With regard to such recourse, the ruies laid down in the
Title of this Code relating to COntracts in General shall
apply in so tàr as they relate to suretyship.
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TITLE IV - CONVENTIONS RELATING TO AN
INHERITANCE
Chapter

1. -

Pacts on Future Successions

Art. 948. - Prohibition of Pacts on Future Successions

Any contract or unilateral undertaking relating to the succession of
a person who is still alive shall be of no effect unless it is expressly
authorized by Iaw.
Art. 949. - Acceptance or Renunciation of a Future Succession.
( 1)

It is not Iawful to accept or renounce a succession in
advance, or to assign in advance one's eventual rights to a
succeSSlOn.

(2)

The stipulations referred to in sub-Article (1) shall be of no
effect notwithstanding that the per,son whose succession is
concerned has agreed thereto.

Art. 950. - Institution by Contract.

No person may bind himself by contract to Ieave his succession or to
bequeath a Iegacy to a person contracting with him or to a third person.

Chapter 2. - Partitions Made by Gifts
Art. 951. - Principle.

The father and the mother and the other ascendants may make a
distribution and partition of their property among their children and
descendants.
Art. 952. - Forms.

A partition made by gift shall be made according to the forms
prescribed by the Iaw for gifts.

Art. 953. - Subject-Matter.

*

It may have for
subject-matter only the property which belongs
to the ascendant at the moment when it takes pIace.
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Art. 954. - Omitted Property.
Where part only of the property which the ascendant leaves on the
day of his death has been included in the partition made by gift, the
property which has not been included shall be divided in conformity with
the law.

Art. 955. - Omitted Children. - 1. Nullity ifthe Gift.
Where any one of the children of the donor has been omitted in the
partition made by gift or where a child is bom to the donor after the day of
such gift, the nullity of the partition made by gift may be demanded at the
time of the death of the donor by the child who has been omitted or by his
representatives.

Art. 956. - 2. Exception.

(1)

N ullity may not be demanded where the deceased has left a
valid will through which the omitted child is validly
disinherited.

(2)

In such case, any eventual claim of the disinherited child or
his representatives against the succession shall not be
affected.

(3)

Nullity may not be applied for in the case mentioned in
Article 955 where the deceased has left sufficient property to
be allotted to the omitted child besides the property which
has formed the subject matter of the partition made by gift.

Art. 957. - Lesion.

(1)

Unless otherwise provided in the act of the partition made
by gift, the rescission of such partition made by gift may be
applied for where one of the descendants has suffered lesion
of more than one-fourth part.

(2)

For the purpose of establishing whether there is alesion,
the property should be valued according to its value on the
day of the partition made by gift.

(3)

An action ofrescission shall be barred ifnot brought within
two years from the death of the ascendant who has made
the gift and ten years at most from the date of the partition
made by gift.
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BOOKIV-PROPERTY
TITLE I - KINDS OF PROPERTY AND lTS APPROPRIATION
Chapter 1. - Kinds of Property
Art. 958. - Division ofProperty.
All corporeal property is movable or immovable. Any property that
is not qualified by law as movable or immovable, is movable.

Art. 959. - Movables.
Things which have a material existence and can move themselves
or be moved by an extrinsic force without losing their individual
character are movables.

Art. 960. - Claims and Securities.
Unless otherwise provided by law, claims, as weIl as incorporeal
property embodied in securities to bearer and order, shall be deemed to
be movables.

Art. 961. - Natura! Forces.
Unless otherwise provided by law, natural forces of an economie
value, such as electricity, shall similarly. be deemed to be movables
where they have been mastered by man and put to hls use.

Art. 962. - Immovables.
Land, unextracted mineraIs, plants attached to land, buildings and
works durably united with land, either directly or through incorporation with other buildings or works, are immQvables.

Art. 968. - Integral Parts of a Thing. - 1. Principle.
Unless otherwise provided, rights on, or dealings relating to a
thing shall apply to all integraJ. parts thereof
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Art. 964. - 2. Difinition.

(1)

Anything which by accepted practice is considered as a
constituent element of a thing forms an integral part
thereof.

(2)

Similarly anything which is materially united to a thing
and cannot be detached therefrom without destroying or
substantially damaging such thing shall be deemed to be
an integral part thereof.

(3)

No integral part shall lose its character of integral part
when it is temporarily detached from the thing to which
it is destined.

Art. 965. - 3. Trees and Crops.

(1)

Trees and crops shall be an integra1 part ofthe land until
they are separated therefrom.

(2)

They shall however be deemed to be distinct movable
things where they are subject to contracts made for their
separation from the land or implying such separation.

Art. 966. - 4. Rights cifThird Parties.

(1).

A thing which becomes an integral part of a movable or
immovable shall cease to constitute a distinct thing.

(2)

All the rights· which third parties previously had on such
thing shall be extinguished.

(3)

Nothing in this provision shall affect the right of such
third parties to make claims based on liability for
damages or unlawful enrichment.
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Chapter 2. - De Facto Relationships Concerning Property
Section 1. - Possession
Paragraph 1. - General Provisions

Art. 967. - Defmition.

'.

(1)

Possession consists in the actual control which a person
exercises over a property.

(2)

Possession is acquired by taking possession, by transfer
or by succession.

Art. 968. - Direct or Indirect Possession.
The possessor may exercise his control over the property directly
or through a third party who holds such property.

Art. 969. - Loss of Possession.
A possessor of property loses possession when it is evident that he
abandons the property or when another acquires possession of it.

Art. 970. - Temporary Hindrance.
The possessor shall not lose his rights where he is temporarily
interrupted or prevented from exercising control over the property.

Art. 971. - Transfer of Possession
,

,

( 1)

A possessor transfers his possession by enabling the
acquirer to exercise such control over the property as he
himself was able to exercise over it.

(2)

Any transfer of possession made by virtue of a contract
shall be effective at the time when the thing is delivered.

Art. 972. - Documents Representing the Property.

(1)

Possession may be transferred to a new possessor by the
delivery of the documents representing the property and
enabling him to dispose thereof.
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(2) .

Where a dispute arises between the holder of the
documents and the person who has the actual possession
of the property, the latter shall be preferred unless his
bad faith can be proved.

Art. 973. - Constructive Possession.

(1)

(2)

A bilateral declaration without material acts is sufficient for
the transfer ofpossession:
(a)

where the transferor possesses the property and
henceforth holds it for the acquirer by virtue of a
stipulation made at the time of delivery;

(b)

where the acquirer was holder of the property for
the transferor; and

(c)

where a third party held the property for the
transferor and holds it for the recipient after the
transfer. In this event possession does not pass
until the third party has acknowledged the
transfe~ or has been notified of it by the transferor
or acqUlrer.

Nothing in this Article shall affect the rights of the
creditors of the person exercising actual control over the
property in the event of hjs bankruptcy, unless they knew
or should have known that' this person was not the owner
ofthe property.
I
•

Art. 974. - Secret or Dubious Possession.

(1)

Secret or ~ubious posséssion shall give rise to no right.

(2)

Possession is secret where he who exercises actual control
over the pröperty conceals his' status as possessor in
circumstances which justify the assumption that he has no
right in respect thereof.

(3)

Possession is dubious where in the circumstances it is
doubtful whether it belongs to him who alleges himself to
be the possessor or whether he holds the property on behalf
of another person.
'
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Art. 975. - Change of Title.

(1)

Unless the contrary is proved, he who began to possess on
behalf of another person shall be regarded as a mere holder.

(2)

Proof of the contrary may be adduced by all means.

(3)

It shall not result from a mere change in the intention of
the holder.

Art. 976. - Use of Force.

(1)

The possessor and the holder may use force to repel any act
of usurpation or interference.

(2)

Where the property has been taken away from him either
by violence or secretly, he may take it back forthwith,
either by expelling the usurper or by seizing the property
from the hands of a usurpercaught in the act .or when
. runnmg away.

(3)

He shall refrain from any act of violence which
justified in the circumstances.

IS

not

Art. 977.- Legal Action.
(1 )

The possessor or holder who is deprived of his possession
or whose possession is interfered with may require the
restoration of the property or the cessation of the
interference and claim compensation for damages.

(2)

The action shall be barred if it is not bro.ught within one
year from the day when he becomes aware of the
usurpation or interference. . .

(3)

The Court shall order the restoration of the property or the
cessation of the interferencé unless the defendant can prove
forthwith and conclusively the existence of a right in his
favor justifying his cond~ct.'
"
.

Art. 978. - Junction ofPossessions.

(1)

The possessor who is entitled to avail himself of
prescriptions shall benefit by the periods of prescription
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having run in favor of the former possessor' where such
former possessor could avail himself ofprescription.

(2)

The bare owner ,may similarly avail himself of the taxes
paid by the usufructuary.

Paragraph 2. - Usucaption and Other Effects ofPossession
A. - Usucaption

Art. 979. - Principle.

(1)

Where he is in good faith, the possessor who has the
intention of acting as the holder of a real right over
p'roperty becomes !he owner thereof, under conditions
laid down hereafter.

(2)

The good faith possessor with such an intention becomes
the owner of a movable property or of a right under
document payable to bearer or to order where his
possession is uninterrupted for three years.

(3)

The good faith possessor with such an intention becomes.
the owner of any other property where his possession is
uninterrupted for ten years.

Art. 980. - Reference.

(1)

Those provisions of this Code in the' Book on Obligations
which relate to the interruption of prescription periods
shall apply in matters ofusucaption.

(2)

Those provisions which lay'down the conditions on which
prescription may be raised, enforced or waived shall also
apply in matters of. usucaption.
,

Art. 981. - Usucaption ofa

Succ~ssion.

A person who has taken possession of a succession cannot acquire
that succession by usucaption nor the property belonging to it to the
detriment of the o,":ner until after the latter's action to claim that
succession has been prescribed.
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Art. 982. - Beginning ofUsucaption.
Usucaption begins to run with the commencement of the day
following the beginning of the possession:

Art. 983. - Succeeding to Possession.

(1)

A person who succeeds to the possession of another by
succession through inheritance, fusion of patrimonies by
marriage or succession to the patrimony of alegal person
which has ceased to exist continues an already running
usucaption.

(2)

The same applies to the possessor in good faith who
otherwise has acquired possession trom another person.

Art. 984. - Involuntary Loss.
Involuntary loss of property does not interrupt usucaption, provided
that possession is recovered within a year or an action instituted within a
year leads to such recovery:

Art. 985. - Acquisition by Prescription of Right of Action.
I

"

~~

'\

A person who possesses property at the time of the completion of
the prescription of the rig~t of action to terminate possession, acquires the
property even ifhis possession was not in good faith.

B. - Acquisition in Good Faith
Art. 986. - ,Principle.

(1)

Whosoever in good faith by onerous title enters into a
contract to acquir~ the ownership of a mova~le t~ing shall
become the ownet thereofby virtue ofhis good faith.

(2)

His rights shall not be affected by the fact that the person
with whom he contracted had no valid title.

(3)

Delivery of a movable thing which remains in the hands of
the transferor has no effect with 'respect to a third person
who has a prior right in rem to the thing, until the time
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when the thing has come into the hands of the acquirer,
unless the third person has consented to the alienation.

Art. 987. - Defmition and Proof of Good Faith.

(1)

Whosoever acquires a movable thing shall be deemed to be
in good faith unless he knew or ought to have known that
he was contracting with a person not entitled to transfer
the thing to him.

(2)

The good faith of the acquirer shall be presumed; absence
of good faith must be proven.

Art. 988. - Time When Good Faith Must Exist.

(1)

Good faith must exist at the time of the entry into
possesslOn.

(2)

Disèovery by the possessor' that he acquired the thing
from a person who was not entitled to transfer the
ownership thereof shall be of no effect where such
discovery o~curs after the thing comes i~to his hands.

.

Art. 989. - When Ownership Cannot be Reclaimed.

(1)

Whosoever voluntarily relinquishes the ownership of a
movable thing may not reclaim it from the person who has
become owner thereof in good faith.

(2)

He may not raise against him the fact that the person into
whose hands he relinquishes his' propert)r' acted
fraudulently.

.

.

Art. 990. - Possibility of Rt;claiming Stolen Property.

(1)

Any person from whom a movable thing was stolen may
reclaim it from the person who has become owner thereof
in good fai th.

(2)

Such claim shall be barred if it is not made within three
yea,rs.from the time when the, theft occurred.
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Art. 991. - Indemnity Due to the Possessor.
Where the person from whom the property is rec1aimed acquired it
from a tradesman dealing in similar artic1es, in market overt or at a public
auction, he may require the seller to reimburse him with the price paid.

Art. 992. - Stolen Cultural Obj ects.
The possessor of a stolen cuItural object shall return it.

Art. 998. - Compensation.

(1)

The possessor of a stolen cuItural object required to
return it shall be entitled, at the time' of its restitution, to
payment ,of fair and reasonable compensation provided
that the possessor neither knew nor ought reasonably to
have known that the object was stolen and can prove tha't
he exercised due diligence when acquiring the object.

(2)

Without prejudice to the right of the possessor to
compensation referred to in the prece~ing paragraph,
reasonable efforts s~all be made to have the person who
transferred the cuItural object to the possessor, or any
prior transferor, pay the compensation.

. (3)

Payment of compensation to the possessor by the
c1aimant, when this is required, shall be without prejudice
to the right of the c1aimant to recover it from any other
person.
~-

---

(4)

In determining whether the possessor exercised due
diligence, regard shall be had to all the circumstances of
the acquisition, including the character of the parties, the
price paid, whether the possessor consuIted any
reasonably accessible register of stolen cultural objects,
and any other relevant information and documentation
which .he could reasonably have obtained, and whether
the possessor c<;msulted accessible agencies or took any _
other step ~hat areasonabie person would have taken in
the circumstances.

(5)

The possessor shall not be in a IJlore favorable position
than the person from whom he acquired the cultural
object by inheritance or otherwise gratui\ously.
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Art. 994. - Currency and Securities to Bearer and Order.

(1)

Currency or securities to bearer' and order may in no case
be claimed from a person who acquired them in good faith.

(2)

They may not be claimed either from a person who
acquired them from a third party in good faith.

Section 2. - Vacant Property
Paragraph 1. - Things Without an Owner

Art. 995. - Principle.
Whosoever takes possession of a movable thing which has no
master acquires ownership of such thing.

Art. 996. - Animals.

(1)

Tamed or captived animals shall become things without a
master where they escape from the control of their owner
and he does not attempt to recapture them within the
following month or he ceases for one month to attempt to
recapture them.

(2)

The provision of sub-Article (1) shall not apply to animals
of the equine ~r asinine species or cross-breeding thereof
nor to camels and animals of the bovine, possine and
caprine species, poultry and pigs.

Art. 997. - B e e s /
.'~

(1)
;:::-.

~

//

..

. Bee swarms which have left their hive shall be deemed to be
things without a master.

(2)

The person in whose hive they settle down shall become
the owner of such swarms by virtue of occupation.

(3)

The former owner may take them back where he chases
them and arrives where they have settled immediately
afterwards.
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Paragraph 2. - Things Lost·

Art. 998. - Duties ofFinder.

(1)

Whosoever finds and takes control of a movable thing shall
comply with the administrative regulations requiring him
to report his find.

(2)

Failing such regulations, he shall take all appropriate steps
to make his find known and make such investigations as are
required in the circumstances with a view to informing the
owner ofhis find.

Art. 999. - Detention of Object.

(1)

The finder who has carried out the duties prescribed by
Article 998 shall detain in his control the thing found.

(2)

He 'shall in such case take all reasonàble steps for its
preservation.

Art. 1000. - Sale of Object.

(1)

The fin der may sell the object found at a public auction
where it is exposed to rapid deterioratiol} or its .custody is
onerous.

(2)

The proceeds of the sale shall in such a case replace the
thing sold.

Art. 1001. - Recovery of Object by Owner,' ,

(1)

The owner of the object may require its restitution so long
as he has not lost the ownership thereof.

(2)

He shall in such a case refund all expenses incurred by
those who have found and kept such object.

Art. 1002. - Reward to

(1)

Fi~der.

The Court may, where appropriate, grant to the finder a
reward not exceeding one quarter of the value of the object
found.
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(2)

In deciding whether a reward ought to be granted and in
fixing its amount, the Court shall have regard to the
financial position of the parties concerned· and the chance
the owner had of finding the object himself.

(3)

The right to apply for a reward,shall be barred where the
finder does not exercise it within. the year following
restitution.

.

,

Art. lOOS. - Acquisition ofOwnership by Finder.
(1)'

A finder who has complied with the requirements
imposed upon him in Article998 acquires ownership of
the thing one year after he reported his find or took the
appropriate steps to make his ·find known or' made such
investigations as were required in the circumstances,
provided: that at that time· the thing is still under his
contro!.

(2)

The preceding sub-Article does not apply where the owner
or another person entitled to receive the thing has
presented himself for that purpose to the depositary before
the expiry of the applicable term.

Art. 1004<. - Treasure.

(1)'

A treasure sheill become the próperty of. the owner of the
thing in which it was found.

(2)

The finder 'is' en1:itled to a reward equal t~' one half of the
value of the treasure.

(3)

Things of which nobody can be shown to be the owner
shall be deemed to be treasures where it appears certain, at
the time of. theirdiscovery, that they have been buried or
hidden for not less than fifty years.

Art. 1005. - Antiques..
Nothing shall affect the provisions of special laws or regulations
relating to archaeological excavations and antiques. I

\
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-~TITLE

II - OWNERSHIP

Chapter 1. - Rights and Duties ofthe Owner
Art. 1006. - Definition.

(1)

Ownership is the widest right that may be had on property.

(2)

Such right may neither be divided· nor restricted except in
accordance with the law.

Art. 1007. - Scope of Right.

(1)

Without prejudice tó restrictions prescribed by law and
regulation, the owner may use his prop&tyand exploit it as
-he thinks fit.

(2)

He may dispose of his property by onerous title or
gratuitously, inter vivos or rrwrtis causa.

Art. 1008. - Right to ReclaimProperty.

(1)

The owner may claim his property fr:om any person who
unlawfully possesses or holds it and may oppose any act of
usurpation.

(2)

In opposing,acts ofusurpation, the owner shall refrain from
any act of violence which is not justified in the
c~rcumstances.

Chapter ~. - F~uit~ a.nd A~cession
Section 1. - Fruits

Art.
.

1009.:' Fruits for
. Possessor in Good Faith.

(1)

Whosoever owns a thing shall own the natural, civil and
industrial fruits thereo(

(2)

Periodical products of a thing and anything which may
according to usage be deri~ed from a thing in conformity
with its purpose shall be deemed to be fruits.
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,\rt. 1010. - Increase from Breading.

(1)

As regards ownership, inerease from breeding shall follow
the mother.

(2)

The owner of the mother shall be the owner of the
merease.

Section 2. - Immovable Accession
Paragraph 1. - Crops

Art. 1011. - Against Will of Landholder.

(1)

Whosoever sows seeds in land held by another against the
clearly expressed will of the landholder may neither till nor
reap what he has sown.

(2)

Where the harvest has been reaped the whole erop shall be
the property ofthe landholder.

(3)

The provISlOns of this Article shall apply where the
landholder did not have the possibility to object to the
sowmg.

Art. 1012. - Without Objection by Landholder.

(1)

Whosoever sows seeds in land held by another without the
landholder objeeting to the sowing may till and reap what
he has sown. He shall clear the 'land after the harvest has
been reaped.

(2)

Where the sower aeted in the belief that he was the holder
ofthe land or was entitled to'sow seeds therein, one quarter
of the erop shall devolve upon the sower and three quarter
upon the landholder.

(3)

Where the sower knew that he was not the holder of the
land or not entitled to sow seeds therein, the whole erop
shall be the property of the landholder.
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(4)

The provisions of this Article shall apply notwithstanding
that the landholder was aware of the sowing and failed to
object thereto.

Art. 1013. - Claim by Landholder.

(1)

The landholder shall be entitled to the crop or a share
therein in accordanee with' the preceding two Articles
regardless of whether the land he holds was previously
eultivated or not.

(2)

Where the erop has been sold, given away or. eonsumed,
the landholder shaIl be entitled to the value whieh the erop
or his share therein would have had on the day on whieh he
makes his claim. " .

(3)

The right of thelandholder to claim the erop or a share
therein shall be barred if it is not exereised within one year
from the reaping of the erop.
Paragraph' 2. - Plantations
,

,

Art. 1014. - Against Will of Landholder.

. (1)

Whosoever plants trees on land held by another against the
clearly expressed will of the landholder shall have no right
on sueh trees.

(2)

He shall not be entitled to any eompensation for the
enriehment thereby oeeasi~ned to the landholder.
,

'.

(3)

He shall bear the eosts ineurred in removing the trees,
where the landholder orders their removal.

(4)

The provisions' of this article shall apply where the
landholder did not have the possibility to object to the'
plantatio~.

Art. 1015. - With Landholder's Permission.

(1)

Where the plantation was made with the permission of the
landholder, the latter may at any time aequire the fuIl
ownership of the trees against paymeni of compensation
259

the amount of which shall be fixed by agreement between
, the parties.

Art.

(2)

Failing agreement, the provisions of Article 1016 shall
apply.

(3)

If the plantation was made without the landholder
objecting to the plantation, the provisions of sub-Articles
(2) and (3) of Article 1018 and Art. 1019 shall apply mutatis
mutandis.

L016. -

(1)

Compensation.
The amount of the compensation provided in the preceding
Article shall be equal to one half of the value of the profits
which are likely to be derived from the trees during a
period of ten years, where such trées' are normally grown
for their products.
ltshall be equal to one half of the value which the trees are
likely to have aftel:" a period of ten years, where such trees
are normally not grown for their products.
. , t•

(3)

The period of ten years specified in sub-Articles (1) and (2)
shall run from the day on which the landholder expressed
his intention to terminate the co-ownership:
Paragrap~ 3. -

Buildings

Art. 1017. - Against Will ofLandholder.

(1 )

Whosoever has erected a building on land which is held by
another against the clearly expressed will of the landholder
shall have no right on sU,ch building.

(2)

The landholder may at his option evict the builder or order
him to take the building down 'without compensation in
either case.

(3)

The provisions of this Article shall apply where the
landholder did' not hav~ the possi~ilify to object to the
building.
.',
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Art. 1018. - Without Objection by Landholder.

(1)

Whosoever has erected a building on land which is held by
another without' the landholder objecting to the building
shall be the owner of such building.

(2)

The landholder may evict the builder against p~Y!!1ent of
compensation the amount of which shall be fixed by .
agreement between the parties or, failing agreement, in- --accordance with the provisions of Article 10.19. The builder
may at any time take the building down at his own expense
and clear the land.

(3)

The provisions of this Article shall not apply unless the
landholder was aware of the building and failed to object
thereto.

Art. 1019. - Compensation.

(1)

The amount of the compensation due to the builder in the
case mentioned in Article 1018 (2) shall be fixed in
accordance with the provisi0!1s of this Code governing
Arbitration.

(2)

Such amount shall be reduced by three-quarters where the
builder knew or should have known that he was not the
holder of the land or was not entitled to erect a building
thereon.

Section 3. - Movable Accession

Art. 1020. - Accession.

(1)

The ownership of a movable thing which becomes a
component part of another movable thing, which itself is to
be regarded as the principal thing, passes to the owner of
the principal thing.

(2)

A thing is deemed to be a principal thing where its value
considerably exceeds that of the other thing, or where
according to common opinion it is considered as such.
.

(3)

A landholder who makes buildings, plantations or works
with material the property of another shall become owner
of such material.
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(4)

He shall refund the value of the .material and may be
ordered to pay damages, where appropriate.

Art. 1021. - Specification
/

(1)

Where a person has worked with or transformed a
substance which did not belong to him, the new article
shall become the property of the worker where the labor
supplied is of greater value than that of the substance.

(2)

Where the worker did not act in good faith, the Court may
allot the new thing to the owner of the substance even
though the value of the labor supplied is greater.

.

,

(3)

Nothing shall affect the provisions of the Title of this Code
relating to Non-contractual obligations.

Art. 1022. - Merger and Embodiment.

(1)

Where things belonging to several owners are mixed
together or embodied in sU,ch a manner that they cannot be
separated without appreciable deterioration or only at the
cost of excessive labor or expenses, the parties concerned
shall become co-owners of the new thing pro rata to the
value of its component parts prior to the mixture or
embodiment.

(2)

Where two things are mixed together or embodied but one
of them must be regarded as an accessory to the other, the
new thing shall belong to the owner ofthe principal thing.

(3)

Nothing shall aflect the provisions ofthe Title of this Code
relating to Non-contractual obligations.
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Chapter 3. - Special Rules Regarding Immovable Property
Art. 1023. - Fences.
Aholder may fence the land he holds according to his wishes, unless
local authorities have imposed limitations with regard to shape, kind and
height.
Art. 1024. - Boundary Marks.
Where the boundaries of parcels of land are uncertain, each
landholder shall, if so required by his neighbor, assist in ascertaining such
boundaries.

Art. 1025. - Holding Under the Land
Holding of land shall extend below the surface of the land to the
extent necessary for the exploitation of the land.

Art. 1026. - Excavations or Works Underground.
A holder who makes excavations or works below the surface of the
land he holds shall not shake his neighbor's land, expose it to damage or
endanger the solidity of the works thereon.

Art. 1027. - Holding Above the Land.
Holding of land shall extend above the surface of the land to the
extent necessary for the exploitation of the land.

Art. 1028. - Branches and Roots.

Art.

----

(1)

A holder of a land which is encumbered by branches or
rO,ots springing from adjoining land may apply to the Court
to order his neighbor to cut such branches or roots within
thirty days.

(2)

The holder of a land may, without having to make a
request, cut from the boundary all roots rising on the land
he holds.
'

1029. - Buildings and Plantations.

Aholder may make on the land he holds such buildings or
plantations as he thinks fit.
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Art. 10SO. - Works Above or Below Land.

(1)

Without prejudice to provisions of this Code relating to
Co-ownership and to immovable accessions, buildings and
other works constructed above or below a parcel of land or
permanently united therewith may have a distinct holder.

(2)

The rights of such holder shall be subject to the provisions
relating to servitudes.

Art. lOS 1. - Trespass
Aholder may prohibit third parties from entering on the land he
holds.

Art. IOS~t - Trespass Necessary. -

1. Imminent Damage or Danger.

(1)

Where a person cannot protect himself or another from an
imminent damage or actual danger except by entering on
land held by somebody else, such entry shall not constitute
trespass and the holder is bound to permit such entry.

(2)

The holder may claim compensation for any damage
thereby caused.

Art. 10SS. - 2. Repairc!fWall or Building.

Art.

(1)

Access to land shall likewise be permitted by the holder
where it is necessary for the purpose of repairing a wall or
building set up on adjoining land.

(2)

The holder may claim compensation for any damage
thereby caused.

IOS4. - 3. Lost Things or Animals.

(1)

Where things have been carried away or animals such as
cattle, bee swarms or poultry have strayed on land held by
somebody else by th~ operation of a natural force or in
consequence of a fortuitous event, the holder of the land
shall allow the intereste~ person to enter on the land he
holds for purposes of search and removal.
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(2)

The holder may claim compensation for any damage
thereby caused and shall have a right to detain the lost
thing or animal.

(3)

The holder may prohibit access where he himself
immediately searches the lost thing or animal and returns
it to the interested person.

Art. 1035. - Pipes.

(1)

Aholder shall, against full payment in advance of
compensation for the damage thereby caused, allow the
installation on the land he holds of water, gas or electrical
lines or similar works to the benefit of other lands.

(2)

The installation shall be made with minimum disturbance
to the land encumbered.

(3)

The holder may at any time require that the installation he "
removed at his own expense and placed on some other part
ofthe land.

Art. 1036. - Right ofWay.

\

(1)

A holder of a land which constitutes an enclave or whose
access to public ways is not sufficient to enable him to
exploit the land he holds may demand right of way from his
neighbor against payment of compensation proportionate
to the damage that may be caused thereby.

(2)

Right of way shall be demanded from the neighbor, from
whom it is the most reasonable to demand it. For this
purpose, regard shall be paid to the position of the lands,
the access thereto, the exigencies of the enclosed land and
the inconvenience to the encumbered land.

(3)

Where the enclave arises from the division of land by sale,
exchange, partition or any other contract, right of way
shall beo demanded from the original holder.

(4)

The beneficiary of a right of way shall maintain such right
of way and shall cause the least damage poss~ble to the land
over which such right of way passes.
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(5)

The right of yvay, no matter how long it has existed, ceases
to exist once it is no longer needed.

Art. 1037. - Abuse.

(1)

The holder or owner of a house shall not cause nuisance or
damage to his neighbor. He shall not cause smoke, soot,
unpleasant smel1s, noise or vibrations in excess of good
neighborly behavior, taking into account local custom, the
position ofthe lands and the nature thereof

(2)

Without prejudice to any claim for damages, whosoever has
suffered damage or is threatened with damage by reason of
another holder or owner abusing his rights may require
such holder or owner to restore the former state of affairs
or to take measures to prevent the occurrence of damage.

Art. 1038. - Restrictions Binding.

(1)

The restrietions on the right ofholdership or ownership in
this Section shall apply without entry in the register of
immovable property.

(2)

They may not be waived nor altered by agreement between
the parties.
Chapter 4. -Water
Section 1. - General Provisions

Art. 1039. - Use by Community.

(1)

The community shal1 have priority
running and still water.

In

the usage of all

-,

(2)

Such water shall be controlled and protected by the
competent authority.

Art. 1040. - Appropriation of Water.
Water shall be private property only where it is collected in a
container basin or cistern, made by the hand of man, out of which it does
not flow naturally.
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Art. 1041. - Legal Provisions Regarding Water.

(1)

The conditions on which water may be appropriated or
used and the rights of use or servitudes to which it ,may be
subject shall be as laid down in this Title.

(2)

Nothing shall affect the provisions of special legislation
relating to the collective exploitation of irrigation or
drainage areas.

(3)

,Nothing shall affect the provisions of special laws and
administrative regulations, whether of general or local
application.

Art. 1042. - Fishing and Navigation.
. Theright to fish shall be subject to the provisions of speciallaws, as
shall the right to sail on rivers and lakes.

Art. 1043. - Power ofthe Court.

(1)

In deciding on a dispute arising between two persons to
whom water may be of use, the Court shall reconcile the
conflicting interests with the respect due to holdership or
ownership.

(2)

Unless otherwise provided by law, any infringement of
rights of holdership or ownership shall give rise to
compensation.

Section 2. - Domestic Use
Art. 1044. - Right of Holder.
A landholder may use the water on, below, running through or
bordering the land he holds for his personal use, t,hat of the persons living
with him and for watering his cattle.

Art. 1045. - Right ofNeighbors.
A landholder who has water in excess of what he requires for
domestic purposes shall give his neighbors the water indispensable [or
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their personal use, for that of the persons living with them and for
watering their cattle.

Art. 1046. - Right of Neighbors How Exercised.
\

(1)

The landholder may regulate in areasonabIe manner the
exercise of the right granted to his neighbors under the
preceding Article.

(2)

He may require a fair compensation where his rights as
holder are notably reduced or impaired by the neighbors
exercising their right.

Art. 1047. - Prohibited Works.

(1)

Whosoever is entitled to use a weIl, spring or other water,
whether running or still, may object to the construction of
any work such as a sewer or latrine, capable ofpolluting
the water used by him.

(2)

He may require that any such work done in disregard ofhis
rights be destroyed.

Section 3. - Irrigation
Art. 1048. - Right ofHolder.

(1)

A holder of a land which is crossed or bordered by running
water may use such water for irrigating the land he holds.

(2)

Such right may not be exercised to the detriment of those
who, on the land or downstream, use such water for their
personal use, for that of the persons living with them and
for watering their cattle.

Art. 1049. - Priority ofDomestic Use.

(1)

Where the use of water for purposes of irrigation is or may
be detrimental to persons downstream who use such water
for purposes other than domestic, the said persons may,
where they show the existence of vested rights to their
benefit, object to the water being used for irrigation.
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(2)

There shall be deemed to be vested rights on the use of
water for purposes other than domestic where apparent or
notorious works or installations have been done on the
ground with a view to using the water for such purposes.

Art. 1050. - Penalty.
Where the existence of vested rights is proved, the Court shall order
the cessation or putting out of use of the works or installations done on
the land upstream to the extent that they are incompatible with such
vested rights.

Art. 1051. - Compensation.
The holder of the land upstream shall be entitled to compensation'
where the exploitation of the land he holds is impaired or rendered
impossible by the prohibition from using water crossing or bordering the
land he holds.

Art. 1052. - Amount of Co~pensation.

(1)

The Court shall fix in accordance with equity the amount
of compensation due under the preceding Article.

(2)

In making its decision, the Court shall have regard to all
the circumstances of the case and in particular to the
decrease in the value of the land which the prohibition from
using water entails and to the profit derived from the use of
the water by the persons downstream.

(3)

Compensation shall in all cases include the value of the
works or installations the use of which is prohibited by the
Court and which have been done in good üüth without the
persons downstream objecting thereto.

Art. 1053. - Court Having Jurisdiction.
Any dispute as mentioned in the preceding Artic1es shall be settled
by the Court in whose jurisdiction the immovable on which works or
installations are contemplated or have been done, is situated.
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Section 4. - Industrial Use
Art. 1054. - Right ofHolder.

(1)

The holder of land which is crossed or bordered by water
may use such water for industrial or commercial
undertakings such as water-mills, wash-houses or bathing
establishmentso

(2)

He shall ensure that the water flowing from the land he
. holds be unsoiled and fit for the uses to which it may
normally b~ put.

Art. ·1055. - Restrietion.

(1)

Where the holder prevents· the flowing of water from the
land he holds or the water flows soiled or unfit for certain
uses, the provisions of t~e preceding Articles regarding the
use of water for purposes ofirrigation shall apply.

(2)

Without prejudice to any administrative recourse, the
holder of land shall not be entitled to compensation from
the landholders downstream as regards works or
installations the use of\vhich is prohibited by the Court.

Art. 1056. - Hydraulic Power.
Only those undertakings which have been granted a concession by
the competent authority may do work on rivers with a view to
distributing, carrying or selling hydraulic power.
Sectión 5. - Rainwater and Drainage
Art. 1057. - Rainwater.

(1)

The owner of a building shall build the roof so that
rainwater falls on his and not on his neighbor's land.

(2)

He shall make such gutters or pipes as may be necessary to
bring the water to public sewers.
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Art. 1058. - Duties of Landholders Below.

(1)

The holder of la!1d on a low level shall accept the flow of
water from land on a higher level where such water flows
naturally and not artificially.

(2)

The holder of the land below may not set up a dike to
prevent such flow.

(3)

The holder of the land above may not increase the
responsibilities of the landholde~ below.

.'

Art. 1059. - Drainage.

I

(1)

. Where the holder of the land above constructs drainage
'works oh the land he holds, the landhólders below shall
accept without compensation the water flowing therefrom.

(2)

. The holder of the land above shall construct such works as
. are required ,to reduce to a minimum 'the damage to be
occasioned to landholders below.

(3)

. The landholders below may require that the water be
evacuated by means of underground pipes where, failing
such pipes, the water would r~t:l on land on wh~ch. buil~ings
are erected or on gardens or yards pertaining to such
buildings.

Art. 1060. -

~ew

Springs.

Thé provisions of the préceding Arti~le shall apply where a h~lder
creates springs on the land he holds by boring or underground works.
tot

I

I

I

•

"

.

Section 6. - Taking of Water
,

Art. 1061. - Right of Holder.

(1)

A holder who requires water bordering the land he holds
for irrigation or other purposes may build on the
neighboring riparian's land the works necessary for the
taking of water.

(2)

He shall have access to such neighboring land for the
purpose ofconstructing or maintaining such works.
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Art. 1062. - Compensation.

(1)

The neighboring riparian shall be entitled to compensation
where the works constructed on the land he holels deprive
him permanendy of a part of the land he holds.

(2)

The neighboring riparian shall be entitled to compensation
where he is unduly or unreasonably inconvenienced as a
neighbor by the size or dûration of such works.

Art. 1063. - Use.ofWorks.

(1)

The holder of a land on which land works are to be
constructed shall bear one half of the costs of building and
maintenance where such works are also for his own benefit.

(2)

Where the holder of land wishes to use such works to his
own henefit during construction or after completion, he
shall bear the costs arising from any changes in the works
required to adapt them for his use.

Section 7. - Aqueduct and Underground Water
Art. 1064. - Right ofHolders.
A holder who wishes to make use for domestic or irrigation or other
purposes of water which does not cross or border the land he holds may
apply to the Court to be allowed to bring such water through land held by
other persons against payment in advance of a fair compensation.

Art. 1065. - Laying Out ofPipes.
(1)

Regard shall be had to all the circumstances of the case for
the purpose of laying out the pipes and determining their
siting and nature.

(2)

Pipes shall be instalied so as to reduce to a minimum any
damage to the holders of a land which they cross.

(3)

Pipes shall as far as possible avoid land on which buildings
are erected or gardens or yards pertaining to such
buildings.
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Art. 1066. - Compensation..
( 1)

The holders of a land which is crossed by pipes shall be
entitled to compensation.

(2)

In fixing the amount of compensation, regard shall be had
to the value of the land whose holders are permanently
deprived.
.

(3)

Regard shall also be had to the inconvenience caused to a
holder by reason of the installation and maintenance of the
.
.
pipes.

Art. 1067. - Underground Water.
No person may without permission construct on the land he holds a
drilling exceeding one hundred meters in depth.

Chapter 5. - Proof of Ownership
Art. 1068. - Presumption of Ownership.

(1)

The possessor of a movable thing is presumed to be the
owner.

(2)

Whosoever disputes such ownership shall haye to .show
that the presumption laid down in sub-Article (1) is not
justified in the circumstances.

Art. 1069. -

Titl~

Deeds.

(1)

The issuance, by the administrative authorities of a title
deed to the effect that a given immovable property belongs
to a given person shall raise a presumption that such
person is the owner of such property.

(2)

The fees to be charged on delivery, to cover the expenses of
the administrative authorities and to meet the- liability of
such authorities arising from delivery, sh<dl be prescribed
by regulations.

t
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Art. 1070. - Proofto the Contrary.
The presumption laid down in Article 1069 shall be rebutted ""here
it is sho\vn that:
, I

(a)

the title deed was not issued in accordance with the law or
was issued by an authority having no jurisdiction;

(b)

the title deed was drawn up on the basis of an invalid act; or

(c)

.the plaintiff acquired the ownership of the immovable
property at a date subsequent to the date on which the title
deed was drawn up.

Art. 1071. - Duties of Administrative Authorities.

(1)

Prior to issuing to a person a title deed relating to an
immovable property, the administrative authorities shall
requir~. that the }itl~. deed. previously issued to another
person in relation to the same immovable property be
returned to them so that it,may be cancelled.
tI

(2)

..

.

4 I

~'.

f

Where it is alleged that such previous title deed has been
lost or deströyed, the administrative authorities shall
require the person applying for a new title deed to produce
sufficient security to cover such damage as may be caused
to third parties by reason of the previous title deed not
having been cancelled.

Art. 1072. - Liability ofthe State.
}

(1)

j' •

.

The State shall be liable for any damage caused to a person
who has acquired a right on an immovable property on the
basis of a title deed which was not: issued in accordance
with the law or was issue? by an authority having no
jurisdiction.

I

(2)

The State shall be liable for any damage,caused to a person
who has acquired a right on an immovable property on the
basis of a title deed which the administrative authorities
failed to cancel.
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(3)

Nothing shall affect the right of the State to make a claim
against the public officials at fault.
.

Art. 1073. - Demarcation of Lands.
(1)

The boundaries of lands shall be determined in accordance
with the cadastral survey plan and the b'oundary marks
found on the land.

(2)

The boundaries appearing in the cadastral survey plan shall
prevail where they differ from those pointed out on the
land.

Art. 1074.- Buildings, Plantations and Works. .

(1)

All builclings, plant~tions and works on land shall be
deemed to have been made by the holder at his own
expense and to be his property.

(2)

Evidence may be produced to rebut the presumption laid
down in sub-Article (1).

Art. 1075. - Party-Walls.
The rule regarding ownership of a wall, fence or hedge separating
two parcels ofland is stated at article 1107 of this Code.
Art. 1076. - Ditches.

(1)

A ditch shall not be deemed to be joint property where the
embankment is to be found on one side of the ditch only.

(2)

The ditch shall be deemed to be the sole property of the
holder of the land on which the embankment is.

(3)

Evidence may be produced to rebut the presumptions laid
down in sub-Article (1) and (2).

Art. 1077. - Water, Gas and Electrical Supply.

(1)

Water and gas pipes, electrical and other lines shall be
deemed to be accessories of the undertaking from which
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they originate and to be the property of the holder of such
undertaking.

(2)

Evidence may be produced to rebut the presumption laid
down in sub-Article (1).

Chapter 6. - Transfer of Ownership
Art. 1078. - Cause of Transfer.
Ownership may be transferred by virtue of law or in pursuance of
juridical acts.

Art. 1079. - Immovable Property.

(1)

The transfer of ownership of an immovable by contract or
by will requires an entry in the register of immovable
property.

,

(2)

The registration of immovables shall be regulated by
speciallegislation.

Art. 1080. - Movable Things.

(1)

The ownership of a movable thing shall be transferred to
the purchaser or legatee at the time of the delivery of the
posseSSlOn.

(2)

Nothing in this Article shall affect the provisions of special
laws or regulations relating to special kinds of movable
things.

Art. 1081. - Postponement of Transfer ofOwnership.

(1)

Provisions to the effect that ownership shall be transferred
at a different time than that fixed in the preceding Articles
shall not affect third parties, unless the latter knew or
should have known these provisions.

(2)

Provisions mentioned in sub-Article (1) with regard to
immovable property areinvalid unless they have been
given publicity through registration in accordance with the
law.
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Chapter 7. -

~xtinction

of Ownership

Art. 1082. -Loss ofThing.
Ownership shall be extinguished where the thing to which it
extends is destroyed or loses its individual character.

Art. 1083. - Acquisition by Third Party.
Ownership shall be extinguished where it
transferred to, a third party in accordance with law.

IS

acquired by, or·

Art. 1084. - Waiving of Right.
The ownership of a moveable thing shall be extinguished where the
owner expresses in an unequivocal manner his intention to waive his
rights as an owner.
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TITLE III-.CO:-OWNERSHIP
Chapter 1. - General Provisions
Art. 1085. - Principle.

A property may be owned by several persons as co-owners thereo(
,

"

Art. 1086. - Co-ownership: How Regulated.

(1)

Without prejudice to the mandatory provisions of the law,
the rights and duties of the co..,owners, shall be, subjec:t to
the instrument wherefrom 'co-owrÎership originates and to
the agreements entered intoby the co-owners,

(2)

The following provisions shall apply where no instn~ment
or agreement as mentioned in sub-Article (1) are made or
where such instrument or agreements are defective or
contrary to law.

Art. 1087. - Equality of Shares.

The shares of co-owners are equal, unless their juridical relationship
produces a different result.

Art. 1088. - Disposal of Share.

(1)

A co-owner may dispose of or pledge his share, unless the
juridical relationship between the co-owners produces a
different result.

(2) , Creditors may attach the share of a co-owner and execute
against it.
Art. 1089. - Legal Right ofPre-Emption.

(1)

Co-owners shall have the right of pre-emption.

(2)

The right mentioned in sub-Article (1) shall be exercised in
the manner prescribed in the provisions of this Code
regarding the right ofpre-emption.
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Art. 1090. - Surrender of Share.

(1)

Where a co-owner surrenders his share in a property
commonly 'owned, such share shall accrue to the other'
co-owners.

(2)

A co-owner who has surrendered his share shall bè iiable
for the debts which he was liable for prior to surrender.

Art. 1091. - Use ofProperty.

Unless the rulesgoverning the co-ownership provide otherwise, any
one of the co-owners is entitled to use co-owned property, provided that
this is compatible with the right of the other co-owqers.
Art. 1092. - Increase.

(1)

The fruits ofa property co-owned shall be co-owned.

(2)

Each co-owner may at any time apply for the partition of
such fruits.

Art. 1093. - Administration.

(1)

Acts for the purpose of ordinary maintenance or.
preservation of co-owned property and, generally, acts
which cannot be postponed may be performed by any one
of the co-owners, if necessary independently of the others.
Any co-owner has the right to interrupt prescription for
the benefit of the co-ownership.

(2)

In all other cases the co-owners manage the property
togèther, unless the rules governing the co-ownership
provide otherwise. Management includes all acts which
may serve the norm~ exploitation of the property as weIl
as the acceptance of prestations owed to the co-ownership.

(3)

Except for those acts referred to in the preceding subArticles, only the co-owners acting together have the
power to perform acts concerning co-owned property.
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Art. 1094. - Costs.
The co-owners must contribute; in proportion to their shares, to the
expenses which result from acts duly performed in the interest of the
co-ownership.

Art. 1095. - Sale and Encumbrance.

(1)

The competent Court may authorize a co-owner, at his
request, to seU co-owned property in order to pay a 'debt for
which the co-ownership is answerable or for other serious
reasons. If a co-owner wishes to acquire it upon payrnent of
its estimated value, the aforementioned Court mayorder
that the co-owner for whom such property has a particular
value acquires it

(2)

This Court may authorize a co-owner, at his request, to
encumber c<;>-owned property with a right of pledge or
hypothec as security for the payment of a debt for which
the co-ownership is answerable, whether that debt already
exists or must as yet be contracted for the preservation of
co-owned property.

Art. 1096. - Partition.

(1)

Any co-owner, as weU as the holder of a right in rem upon a
co-ownership share, may at any time demand partition of
co-owned property, unless the nature of the co-ownership
or the provisions of the foUowing sub-Articles produce a
different result.

(2)

Upon the demand of a co-owner, the Court seized of an
action for partition may determine that all or certain
exigible debts for which the co-ownership is answerable,
must be paid before proceeding to the partition. .

(:3)

if the interests of one or more co-owners which are harmed
by an immediate p~rtition are considerably greater than the
interests served by the partition, the Court seized of an
action for partition may, upon the demand of such a
co-owner, exclude proceedings, once or repeatedly, for a
maximum of three years on each occasion.

"
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(4)

If no action for partition has been brought, a decision
pursuant to sub-Article (2) and (3) may be rendered at the
request of any of the co-owners by the Court which would
have jurisdiction in an action for partition.

(5)

Those who have the right to demand partition can exclude
their power to do so by contract, once or repeatedly, for a
maximum of five years on each occasion.

Art. 1097. - Partition Entire Co-Ownership.
If partition of co-owned pfoperty is demanded, any one of the
co-owners may demand that all property belonging to the co-ownership
and all debts for which the co-ownership is answerable he included in the
partition, unless there are serious reasons for a partial partition. Property
which must remain undivided for oneof the reasons mentioned in the
foregoing article is excluded from the partition.

Art. lQ98. - Creditor Demands P~artition.

. '.
A creditor who has an exigible claim against' a co-pwner may
demand partition of the co"-ownership, but not beyond what is nece~sary
for the recov~rYQfhi.sclaim.

Art. 1099. - Partition by the Court.

. . (1),

..
(2)

To the extent. that the co-owners and those whose
cooperation. is required cannot reach agreement on a
partition, the competet:lt Court, upon the demand of any
interested party, mayorder the manner of partition or
decides upon the partition itself
The following manners ofpartition may be ordered:
(a)

lat~ibution

ofpart

ofth~

property to each ofthe ço-

'owners;.
(b)

over-attribution to one or more co-owners against
compensation for the excess válue; 'or

(c)

partitionofthe net proceeds ofthe property or part
thereof after its sale in the manner determined by
the Court.
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Art.

1100. -

Provision for Arbitration.

The act creating the co-ownership or an agreement entered into
by the co-owners may provide that any dispute arising between
co-owners in relation to the property co-owned shall be settled by one
or more arbitrators, in accordance with the provisions of this Code
regarding Arbitration.

Art.

1101. -

Replacement.

Property which is deemed to take the pIace of co-owned property
.
belongs to the co-ownership.
Art. 1102. - Accounts.
.,

AnnualIy, and in any event upon the termination of the
management, each of the co-owners may claim the rendering of accounts
from the co-owner who has carried out the management for the others.

Art.

110S. -

Acquirer of Share.

(1)

The acquirer of a co-ownership share or of a righ t in rem
pertaining to it must, without deIay, notify the remaining
co-owners or the person appointed manager of the property
by the co-owners or by the Court, of the acquisition.

(2)

A share which has been transferred is acquired subject to
the obligation to compensate the co-ownership for what the
transferor owed to it. The transferor and the acquirer are
solidariIy Iiable for. this compensation. The acquirer may
avoid this obligation by transferring the share, at his own
expense, to the remaining co-owners who are obliged to
cooperate in such a transfer.

(3)

The preceding sub-Articles do notapply to attachment of
and execution against the totality of shares in co-owned
property.

Art. 1104. - Debt Co-Owner.

(1)

In a partition, any one of the co-owners may demand that
what another co-owner owes to the co-ownership be
imputed to his share. Imputation takes place irrespective of
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the solvency of the debtor. If a debt is subject to a term; its
cash value at the time of partition is its imputed value.

(2)

The preceding sub-Article does not apply to debts under a
suspensive condition which has not yet been fulfJlled.

Art. 1105. - Annulment of Partition.
The provisions of the Book of this Code on Successions which relate
to the annulment of a partition apply mutatis mutandis..
"

Chapter 2. - Party-W all and Other Related Co-Owned Property
Art. 1106. - Co-Ownership Arisi:"g from a ~egal Act.

(1)

(2)

,Co-owner~hip

arises ~here an '. immovable. property is
owned in commoJ} by the ho~ders of right of use of two or
more lands and where it is designated by them for the
common benefit of those lands by a written agreement in
the register of immovable property where the immovable is
situated.
Common benefit includes among others a common owned
garden, shed and parking place.
i

(3)

,(4)

Co-ownership which has arisen by virtue of sub-Article (1)
is terminated:

.

(a)

when the co-ownership ends;
,

(b)

when the designation of the property for the
common benefit of ~he lands is terminated by a
written agreement referred to in 'sub-Article (1); or

(c)

once the benefit of the property h,as been terminated '
for each of the lands.

,

The fact that the benefit of the property' has been terminated for each of the lands can be entered, in the register of
immovable property.
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Art. 1107. - Co-Ownership de Jure.
v

(1)

A free standing dividing wall, a fence or a hedge is held in
co-ownership if the boundary between two lands belonging
to different owners runs along the length under this wall,
fence or hedge.

(2)

The dividing wall common to two buildings and works
belonging to different owners is also held in co-ownership.

Art. 1108. - No Severance or Partition.

(1)

The right to a property which is held in co-ownership in
accordance with this Section cannot be severed from the
right of use of the lands.

(2)

No

action lies for the partltlOn of a property held
co-ownership in accordance with this Section.

10

Art. 1109. - Access.
Co-ownership entails the obligation of each co-owner to give to the
other co-owners access to the property held in co-ownership.

Art. 1110. - Maintenance, Cleaning, Renewal.
Properties which are held in co-own~rs~ip must be maintained,
cleaned and, if necessary, renewed at the expense of all co-owners~

Art. 1111. - Transfer of Share.
~

(1)

A co-owner
of a property which is held in co-ownership
I
can, even separately from the land he holds, transfer his
share in the property to the other co-owners.

(2)

If a co-owner, at his own expense, wants to do so because of
future charges for maintenance, cleaning and renewal, the
other co-owners must cooperate in the transfer, provided
that, if necessary, he grants them a right of servitude so as
to allow them to continue to exercise their rights with
respect to the property.
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(3)

The preceding sub-Articles do not apply to a common wall
of two buildings or works nor to a wall, fence or hedge.

Art. 1112. - Building against Wan.

(1)

Each co-owner may build against a dividing wall which is
held in co-ownership in accordance with this Section and
may install, up to .half its thickness, beams, ribs, ancres and
other works, provided that he causes no damage to the wall
or to the works which the neighbor has rightfully
connected to it.

(2)

Except in cases of emergency a co-owner may demand that,
before the other co-owner proceeds to install the work,
experts determine in which fashion this can take place
without damage to the wallor the works which the former
co-ownel' has rightfully installed.

Art. 1113. - Agreement between Co-Owners.
The foregoing articles shall apply without prejudice to an agreement
between the co-owners about the enjoyment, use and management of the
property held in co-ownership.

Chapter 3. - Apartment Rights
Section 1. - General provisions
Art. 1114. - Division into Apartment Rights.

(1)

An owner of a building is entitlèd to divide into apartment
rights, the right which he has in the building, the land
belonging to it and their accessories.

" (2)

In its turn, an apal'tment right is susceptible of being
divided into apartment rights. An apartment owner is
entitled ,to do so to the extent that the agreement of
division does not provide otherwise.

(3)

An apartment right means a share in the property which is
involvedin the division and includes' 'the right to the
exclusive use of. certain" portions of the building and
accessories which, as indicated by their lay-out, are
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intended to be used as separate units. The share can also
include the right to the exclusive use of certain portions of
the land belonging to the building.

(4)

An apartment owner means the holder of an apartment
right.

(5)

A building in this Section also means a group of buildings
which are involved in a single division.

Art. 1115. - Division Intended Building;
An owner is entitled to divide into apartment rights, the right he has
in a building which he intends to construct or the lay-out of which he
intends to change. The .building includes the land belonging to it and
accessories to· both the land and building. Also in the event of such a
division, the apartment rights are created at the time of registration of the
agreement of division.

Art. 1116. - Obligation of Owners.
Apartment owners have, a reciprocal obligation to undertake and
maintain the construction and the lay-out of the building and the land
belonging to it, in accordance with the relevant provisions of the
agreement of division.
•... ,

Art. 1117. - Agreement of Division:

,.

(1)

The division takes place by written ,agreement intended for
that purpose, followed by its entry in the register of
immovable property.

(2)

A plan is attached to the minute of the agreement of
division which indicates the boundaries of the different
portions of the building and land which are intended to be
used as separate units and the exclusive use of which,
according to the agreement, is included in an apartment
right. The plan must comply with the requirements of the
law for the purposes ofregistration.

(3)

In the provisions of this Section, the agreement of division
includes the plan, unless the contrary results from the
provIsIon.
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Art. 1118. - No Right ofDisposal.

(1)

Although the person who makes the division lacks the right
to dispose of registered property involved in it, the division
is valid if it is followed by a valid transfer of an apartment
right or by the valid establishment of a right in rem on an
apartment right.'

(2)

An invalid division is also deemed valid where an apartment right has been acquired by usucaption.

Art. 1119. - Contents of Agreement ofDivision.
The agreement of division must contain:
(a)

mention of the, geographical location of the building;

(b)

an accurate description of the portions of the
immovable properties which are intended to be used
as separate units as weU as mention, for each of
those portions, of the apartment right to which the
right of use belongs. The description can be made
by reference to the plan;

(c)

the cadastral designation of the apartment rights
and mention of the apartment owner;

(d)

the by-laws.

Art. 1120. - Contents ofBy-Laws and Statutes of Association of
Owners.
( 1)

The by-laws must contain:
(a)

a provision indicating which debts and expenses are
borne by the apartment owners;

(b)'

provIsIons regarding the drafting of an annual
revenue and expense account for the preceding year
and the contributions to be made by the apartment
owners;
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(2)

(3)

(4)

(c)

prOVISIOnS regarding the use, management and
maintenance of the portions which are not intended
to be used as separate units;

(d)

a provision indicating who must take out insurance
on the building for the benefit of the apartment
owners and against which risks; and

(e)

the foundation of an association of owners the
purpose óf which it is to look after the common
interests of the apartment owners, and the stàtutes
of the association..

The statutes ofthe association of owners must contain:
(a)

the name ofthe association and'ofthe place where it
has its principal place of business;

(b)

the purpose of th~ association;

(c)

provisions regarding amounts'which the apartment
owners owe to the association, and which are
payable periodically but at least annually; and

(d)

the manner of calling the general meeting and the
determination of the number of votes which each of
the apartment owners may cast in the meeting.

The by-Iaws may contain provisions pursuant to which the
membership of another association, more fully described in
, the by-Iaws, is 'attached to all or ~ertain apartmentrights;
to the extent that this membership is in conformity with
the statutes of that association.
The by-Iaws may contain provisions regarding the use,
management and maintenance of the portions which are
intended to be used: as separàte units. Such provisions may
determine that the association of owners has the power to
deny the use of these portions to an apartment owner, or
tj1eperson whoexercises the latt~r's rights, for serious
reasons, morefully set out in the by~laws.
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I

Art. 1121. - Equal Shares, Contributions.

(1)

The shares which are created by the division into
apartment rights are equal, unless the agreement of
division has provided for a different ratio.

(2)

The apartment owners must, amongst themselves and visà-vis the association of owners, contribute equally to the
debts and expenses which they owe pursuant to the law or
the by-Iaws with respect to each apartment right, unless a
different réltio is provided for in the by-Iaws.

(3)

Ifthe apartment owners are jointly liable to creditors for a
debt mentioned in the preceding sub-Article, and the
prestation owed is divisible, they are each liable for a part
according to the ratio referred to in the preceding subArticles.

(4<)

If the apartment owners are jointly liable for a debt
mentioned in sub-Article (2), the association is solidarily
liable with them.

(5)

Those persons, who were apartment owners at the time of
the creation of a debt of the association, are solidarily liable
for that debt with the association arid if the prestation is
divisible, each for a part according to the ratio referred to in
sub-Article (2).

Art. 1122. - Hypothee and Attachment.

(1)

Where, at the time of registration of the agreement of
division, all registered property involved in the division is
encumbered with ahypothec or attached, this hypothec or
.attachment ~ill, as of that time, attach itself to each
apartment right for the entire debt.

.(2)

Where, at the time of registration of the agreement of
division, only partofthe registered property is encumbered
with a hypothec or attached, the power to execute against
~his part continues' to exist in spite of the division;
execut~on terminates the division in respect of that part.
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(3)

A servitude or usufruct encumbering the registered
property, or part of it, at the time of the registration of the
agreement of division, continues to, exist without change
-aftel' that time.

Art. 1 HlS. - Transfer.

(1)'

An apartment right can be transferred, ~ttributed in a
. partition, encumber~d al)d executed against as independent
registered property.
.

(2)

Without prejudice to the provIsIons of the foregoing,
property involved in the division cannot be wholly or
.partially transférred, att,ributed, encumbered or executed.

(3).

Termination of the division in respect of a -part of the
registered property involved in the division cannot take
place except by modification of the agreement of division.

(4)

Contrary to sub-Article (2), the apartment owners· can
encumber immovable properties involved in the division
with a servitude.

Art. 1124. - Servitude.

(1)

To the extent that the agreement of division does not
provide otherwise, an apartment ownel' may, without the
cooperation of the other apartment owners, establish a
servitude on that portion of the immovable properties
which is intended to be used by him as a separate u~it, i!l
favor of another portion of those properties or of another
immovable property.

(2)

To the extent that the agreement of division does not
provide otherwise, an apartment owner may', without the
cooperation of the other apariment owners, accept the
establishment of a servitude exclusively in favor of a
portion of the immovable properties which is intended to be
used by him as a separate unit. He may also, without their
cooperation, abandon such a servitude.

(3)

The servitudes referred to in this article are èxtinguished
when the right to exclusive use of the portion which is
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encumbered with the servitude, or in favor of which the
servitude has been stipulated, is terminated.
Art. 1125. - Alterations.

(1)

An apartment öwner may, without the consent ofthe other
apartment owners, 'alter a portion intended to be used by
him as a separate unit, provided that the alterations do not
cause harm to another portion. He becomes sole owner of
anything' removed on the occasion of a permissible
alteration.

(2)

He must without delay notify the association of owners of
any alteration. Where the alteratiC?n results i.n a
modification of die insurance pnimiJm, he and' his
successors must bear the difference.

(3)

When the value .<;>f the property inv,olved in the division
proves, upon termination of the division, to have been
diminished as a result ,of an alteration, even though
permissible, this fact will be imputed in .the division of the
co-o~nersh!p to the person who has made the alteration or
to his successor.

(4)

The by-laws may derogate from this article and may, for
the application of sub-Article (2), assimilate modifications
in the way of use to alterations.

Art. 1126. - Use.

(1)

Without prejudice to the prOV1S1ons of the foregoing
articles, an apartment owner is entitled to use himself, or to
give to another person to use, the portion which is intended
to be used by hifi as a separate unit, including the common
use to which he is entitled in respect of the portions which
are not intended to be used as separate units.

(2)

Provisions in the by-laws regarding use, management and
maintenance al~o apply to the persor who acquires the
right of use. Other provisions in ,the by-laws may be
declared applicable to him by those by-laws.
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(3)

A provision in the by-laws, registered after a contract of
lease and hire has been entered into, does not bind the
lessee, unless he has consented to it. Ifhe refuses to give his
consent or remains silent, the competent Court in whose
jurisdiction the building, or the larger part of it, is situated
may, upon the request of each apartment owner, decide
that the provision in the by-laws will bi~d the lessee.

(4)

After termination of the division, those who are entitled to
the property which was involved in the division must
respect a lease, provided that its agreed duration is in
accordance with local usage and that the lease does not
contain unusual conditions onerous for them.

Art. 1127. -

A~thorization

hy Court.

(1)

In all cases where an apartment owner needs the
cooperation or the consent of one or more other apartment
owners, of the association of owners or of its organs in
order to perform a certain act in respect of the portions
which are not intended to be used as separate units and, in
the event of a stipulation as referred to in the foregoing
articles, in respect of the portions which are intended to be
used as separate units, that cooperatièm or consent can,
uponthe request of the person who needs it, be replaced by
an" authorization of the competent Court in whose
jurisdiction the building, or the larger part of it, is situated.
The foregoing also applies tocases where the association or
its organs need the consent of one or more apartment
owners in order to perform such an act. The authorization
may be granted if the cooperation or cónsent is refused
without reasonable grounds, or the person who must give
it remains silent.

(2)"

Where the act involves expenses, the competent Court may
also determine, upon the request of an apartment owner or
the association of owners, the proportion in which all or
certain' apartment owners or the" association of owners
must contribute to the expenses.

(3)

Where 'the construction of a new work or a new installation
is concerned, the competent Court may, upon request, also
make rules providing that the apartinent owners of all or
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certain apartment rights will in the future bear the costs of
maintenance of the work or installation, and in which
proportion each of them shall bear it.

Art. 1 HlS. - Transfer of Rights.
(1)

Unless otherwise provided, transfer or attribution in a
partition öf an apartment right also includes the rights
acquired as apartment owner.

(2)

Aftel' transfer or attribution, the acquirer must without
delay give written notice to the association of owners of his
acquisition.

(3)

The acquirer and the former apartment owner are
solidarily liable for the contributions which are owed in
respect of the acquir~d and which h~ve become exigible, or
will as yet become exigible in the current or preceding
financiál year.

(4)

The by-laws may provide for the extent to which either the
former . owner or the acquirer' will be liable for
contributions mentioned in the preceding sub-Article They
mayalso provide that the former apartment owner instead
of the acquirel' will be bound for certain contributions
which become exigible at a later date.

Art. 1129. - Usufruct.
(1)

Theusufr~ctuary of an apartment right, and not the
apartment owner, is liable for the joint debts and the
contributions owed to the apartment owners and the
association of owners. Upon the termination of the
usufruct, however, the usufructuary is entitled to reclaim
from the apartment owner the amounts which he has paid,
other than those for ordinary charges and repairs.

(2)

The apartment owner who has paid debts or contributions
referred to in sub-Article (1) can require the usufructuary
to return to him the amounts paid plus interest as of the
day of payment, to the extent that these. amounts concern
ordinary charges and repairs. The usufructary only owes
interest·from the day of payment until the termination of
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the usufruct with respect to other amounts paid by the
apartment owner.

(3)

Unless otherwise provided upon the establishment of the
usufruct, the usufructuary exercises, in the association 0('
owners, the right to vote which is attached to an apartment
right.

(4)

The foregoing article applies mutatis mutandis to the
establishment, transfer and termination of the usufruct of
'an apartme~t right.
'
Section 2. - The Association of Owners

Art. 1130. - The Association of Owners.
The association of owners is alegal person, and the subject of rights
and duties.
Art.. lI3!. - Attribution ofPowers.

(1)

The meeting óf owners possesses a'n powers in the
association excépt those which have been attributed to
other organ's öy law or by the statutes.

(2)

Notwithstanding any stipulation to th~ cOrltrary, every
apartment owner is a memb'er of the association of owners,
and membership is terminated where a member ceases to
be an apartmen.t owner.

(3)

Where, at the time of registration of the agreement of
division, all apartment rights still belong to a single person
or to the same persons, the association does not come into
existence until the apartment rights belong to different
persons.

(4)

An ûnanimous decision of all persons entitled to vote, even
if not present at a meeting, shall have the same force as a
decision of the meeting of owners, provided it was taken
with the advance knowledge of the manager.
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Art. 1132. - Management.
( 1)

The association of owners manages the co-ownership
except for the portions which are imended to be used as
separate units.

(2)

Within the limits of its powers, the assoclatlOn can
represent the apartment owners judicially and extrajudicially.

(3)

The association supervises the performance of the
obligations which the apartment owners owe one another
. as a result of the provisions of the law and the by-laws; for
that purpose, it can take appropriate action in Court against
them. In this context an apartment owner includes the
person who derives a right of use fr?m an apartment
·owner.

Art. 1133. - Meeting.

(1)

The manager of the association shall convene all meetings
of owners at the place where the building is situated.

(2)

A meeting of owners shall be convened where one fourth of
the members or one fourth ofthe shares so require.

(3)

The manner of convening ahd time of the meeting shall be
fixed by the manager in areasonabie manner.

(4)

If the request as' referred to in sub~Article (2) has not been
complied with within fourteen days and, unless the statutes
prescribe another manner of convening the meeting of
owners, the apartment owners may then proceed to
convene the meeting themselves in the manner in which
is convened
by the manager.
the meeting
,
.

Art. 1134. - Decisions.

(1)

The decisions shall be taken by a majority vote.

(2)

They shall be served by the manager on the apartment
owners who were not present or represented at the
meeting.
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Art. 1185. - Use ofCommon Portions.

(1)

In the absence of provisions to that effect in the by-Iaws,
the meeting of owners has the power to make rules for the
use of the portions which 'are not intended to be used as
separate units.

(2)

Every apartment owner can ask a lessee or other user to
decIare whether .he is willing to comply with a rule' as
mentioned in the preceding sub-Article. Where the user is
riot willing to do so, or remains silent, the competent Court
in whose jurisdiction the building, or the larger part of it,is
situated may, upon the request of any apartment owner,
decide that the :rule will bind the user..

Art. 1186. - Nullity ofDecision.
A decision of an organ of the association of owners that is contrary
to, the law, the agreement of division, the by-Iaws or the statutes of the
association of owners is null.

.Art. 1137. - ,Annulment ofDecision.

(1)

Without prejudice. to the preceding ArticIe, an apartment
owner is entitled to request the competent Court in whose
jurisdiction the b!Jilding, or the larger part of it, is situated
t~' annul a decision of an organ of the association of O\,yners .
on the ground that it is unreasonable towards him.

(2)

The- request to annul must be made within thirty days
follöwing the day when the person sc;> requesting has
become aware of the decision or has been able to become
a",are ofit.

(3)

The person who makes the request, all other persons
entitled to vote .~nd the association of owners are
individually summoned in oider to be heard.

(4)

The Court may suspend the decision until the request has
been irrevocably decided upon.

Art. 1138. - Manager. - 1. Appointrnent.

(1)

The manager shall be appointed by the meeting ofowners.
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(2)

Where necessary, a manager may be temporarily appointed
by the Court on the application of an apartment owner.

(3)

The manager must he an apartment owner.

(4<)

The meeting of owners may appoint more than one
manager.

Art. 1189. - 2. Written Authority.

(1)

The manager may require the association to provide him
with a written authority specifying his duties and powers.

.(2)

Where the manager is appointed for a period of time such
period shall be specified in the written authority.

Art. 1140. - 3. Remuneration.

(1)

Unless otherwise
remunerated.

(2)

He shall be paid all expenditures incurred on behalf of the
association.

agreed,

the

manager

shall

be

Art. 1141. - 4. Revocation.

(1)

The association may at any time revoke the appointment of
the manager, without prejudice to the right of the manager
to claiin such remuneration as may have been agreed.

(2)

Any agreement to restriet revocation ofthe appointment of
the manager for good cause shall be of no effect in
particular where the manager commits a serious breach of
duties or is incapable of carrying out his duties in a proper
manner.

Art. 1142. - 5. Duties.

(1)

The manager shall be responsible for the maintenance,
security, cleanliness and repair of the parts of the building
that are subject to co-ownership:

(2)

The manager shall enforce the decisions ofthe meeting.
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Art. 1143. - Liahility.

(1)

The manager shall be liable to the association in accordance
with the provisions relating to mandate.

, (2)

Notwithstanding any agreement to the contrary, an appeal
shalllie to the Court against any decision of the association
approving the accounts of the manager or relating to the
manager's liability, where' the manager or his
representative took part in such decision.

Art. 1144. - Access to Separate Units.
The apartmentowners and the users of the portions intended for use
as separate units must give,a manager, or the persons to be designated by
him, access to those portions where this is necessary for the fulfillment of
the duties of the manager.
f

Art.

1145.";' Summons

or Notiees.

(1)

Summons or notices addressed to the apartment owners
may be delivered to the manager of the association in
person or to his domicile, in which case they need not
contain the names and domiciles of the apartment owners.

(2)

The manager must notify the apartment owners forthwith
ofthe cOntents ofthe summonsor notice.

Section 3. - Rights Resulting-from Insurance
. Art. 1146. - Representing Person.

(1)

The person who, pursilant to the by-laws, must have the
building insured represents the apartment owners in the
exercise of the rights resulting from the insurance contract;
he administers for them the insurance proceeds received.

(2)

As soon as a decision has been taken to make repairs, the
insurance proceeds are used for this purpose, in which case
the relationship between the values of the apartment rights
must be the same after the repairs as before. In ca1culating
that value, however, account may not be taken of the
- additions which an apartment owner has made to the
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portion which he uses as a separate unit, unless he had
timely nótified the association of owners of this facto

(3)

Repairs of damage done to portions which are intended to
be used as separate units are made, as much as possible,
according to the directives of the apartment owners
concerned.

(4)

Payment to each apartment owner of his share m the
insurance pr~ceeds is only made:
(a)

if, aftel' the damage has been repaired, there proves

to be a surplus; ,

(5)

(b)

if three months have passed aftel' a decision of the
association of owners to abandon repairs or further
repairs; or'

(c)

in the event oftermination ofthe division.

The by-Iaws may derogate from the provisions of this
article.

Art. 1147. - Disputes Regarding Repairs.

Upon the request of a directly interested party, the competent Court
in whose jurisdiction the building, or the largel' part of it, is situated,
decides upon disputes regarding repairs or the man nel' of effectuating
them.
Section 4. - Modification of the Agreement of Division and
Termination of the Division
Art. 1148. - Modification.

(1)

A modification of the agreement of division may only take
place with the cooperátion of all apartment owners. The
permission of holders of a right in rem on an apartment
right as well as of attachors of that apartment right is
required. The permission of persons entitled to a servitude
is not necessary if their right is not to be limited as aresuit
of the modification.
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(2)

The permIssIon of attachors is unnecessary if the
modi:{ication exclusively concerns the by-laws.

(3)

The modification is made in writing intended for that
purpose, followed by its entry in the register of immovable
property.

Art. 1149. - Authorization hy Court.

(1)

If one àr more persons mentioned in the first sub-Article of
the preceding article remain silent or refuse to cooperate or
consent without reasonabIe ground, this cooperation or
permission may be· replaced by an authorization of the
competent Court in whose jurisdiction the building, or the
l'.lrger part ofit, is situated.

(2)

The authorization may only be granted upon the request of
..oné or more apartment owners holding at least one half of
.the number of votes in the meeting of owners.

(3)

. The authorization mayalso be granted upon the request of
two apartment owners, or of one apartment owner with
several apartment rights, where the modification is
exclusively intended to change the mutual boundary of the
portions which are intended to be used by them as separate
units, whether or not accompanied by a change in the
mutual relationship between their shares in the property
involved in the division, or their contributions to the debts
and expenses which the apartment owners bear by virtue of
the law or the by-laws.

(4)

All persons whose cooperation or permIssIOn is required
pursuant to the foregoing article, are individually
summoned to be heard upon a request as referred to in the
preceding sub-Articles.

Art. 1150. - Annulment ofModification.

(1)

Failing the permission or the authorization which takes its
place as referred to in the two preceding articles, the
modification is annulled by judgment upon the demand of
the person whose permission has not been given.

soa

(2)

The right to claim an annulment is prescribed by one year
from the day following the one on which the person who
can ciaim the annulment has become aware of the
modification or has been notified of it in writing.

(3)

The Court may reject the action where the plaintiff suffers
no damage or where reasonable compensation is offered to
him for the payment of which sufficient security has been
furnished.

Art. 1151. - Rights in Rem.
After the modification of the agreement of division, rights in rem and
attachments encumbering the apartment rights attach to the modified
apartment rights, unless the agreement of modification provides
otherwise.

Art. 1152. - Termination ofDivision.

(1)

The division is terminated de jure by entry in the register of
immovable property of an order expropriating an entire
cadastral lot involved in the division, unIess other lots are
also involved in it.

(2).

In all other cases, the termination of the division is made,
with the cooperation of all apartment owners, by a written
instrument intended for that purpose, followed by its entry
in the register of immovable property. The fàregoing
articles apply mutatis mutandis.

Art. 1153. - Order by Court.
(1)

Upon the request of a person whose cooperation is required
for the modification of the deed of division or for the
determination ofthe division the competent Court in whose
jurisdiction the building, or the larger part of it, is situated
mayorder that the agreement of division be modified or
that the division be terminated:
(a)

where the agreement of division does not conform
to the requirements of these provisions;
SOl

(b)

where the lay-out of the portions of the building
which are iptended to be used as separate units does
not show.this destination;

(c)

where the construction or lay-out of the building or
the"" lay-out of the land" belonging to it does not
conform or no longer conforms to the description in
... the agreement of division;

(d)

in the event of division of a right in a building
which is intended to be constructed or the lay-out of
which is intended to be changed, where the
construction or the modified .lay-out of the building
has not been completed within a period of three
years from the day of registration; .

(e)

where part of the registered property involved in
the division has been executed against; where part
of the cadastrallots has been expropriated; or: where
the person who has made the division did not have
the right to dispose of part of the registered
property involved in the division;

(f)

where the building has been seriously damaged or
wholly or partially demolished, unle~s it is to be
expected that repairs will be made within a reasonabIe period; or
"

(g)

where all apartment owners have entered into a
contraét to modify or to terminate the division.

(2)

The Court may grant the request subject to conditions.

(3)

All persons whose cooperation or permission is required,
are individually summoned to be heard upon a request as
referred to in the preceding sub~Articles.

Art. 1154. - Complianee.

Once the decision has becOlne final, the apartment owners must
comply with an order as referred to in the preceding article.
302

Art. 1155. - Rights in Rem after Terrnination.
After termination of the division, rights in rem on an apartment
right and attachments of that right attach to the share of the former
apartment owner in the property involved in the division.

Art. 1156. - Dissolving Association.

(1)

Notwithstanding any stipulation to the contrary,
termination of the division dissolves the association of
owners. However the association shall continue to exist up
to the extent required for the purpose of the liquidation of
its assets and liabilities.

(2)

After the dissolution the apartment owners at the moment
of the termination of the division are entitled to the surplus
assets in proportion to their shares.

sos

TITLE IV - LITERARY AND ARTISTIC OWNERSHIP
. Chapter 1. - Copyright

Art. 1157. - Attribution ofthe Right.

(1)

The author ofa work ofthe mind'shall have, on the work
he created, by the mere fact of his creation, an incorporeal
property right of ownership.

(2)

He shall have sllch right regardless of the nature, form of
expression, merit or plirpose of the work.

(3)

He shall have su~h right notwithstanding that he
executed the work in purswince of a contract of
employment or a contract for the performance of a project
entered into with a third party. .

Art. 1158. - Works ofthe Mind.
The following works shall be deemed to be the works of the

mind~

(a)

literary works such as books, booklets, articles in reviews
and newspapers, lectures, speeches, sermons, theatrical
and other dramatic works, computer programs, in source
code and/or object code;

(b)

musical compositions with or without text, dramaticmusical works, radiophonic or audiovisual works,
choreographic works or pantomimes, the production of
which is reduced to writing or otherwise;

(c)

the works of the figurative arts such as drawings,
paintings, engravings and sculptures, as weIl as
photographic and cinematographic works;

(d)

illustrations, maps, plans, sketches, plastic works
pertaining to geography, topography, architecture' or
other sciences; and

(e)

any other work created by the intelligence of their au thor
and presenting an original character.
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Art. 1159. - Translations and Adaptations.

Without prejudice to the right of the author of the original work,
translations, adaptations, musical arrangements and other renderings of
a literary or artistic work shall be protected as original works.
Art. 1160. - Encyclopedias and Anthologies.

Collection of literary or artistic works such as encyclopedias or
anthologies which by the .choice or· arrangement of the material
constitute intellectual creations shall be protected as such without
prejudice to the rights of the authors over each of the works included in
such collection.
Art. 1161. - Official Texts.

(I)

Official texts of a legislative, administrative or judicial
nature shall not be subject to the provisions of this Title.

(2)

They may be freely reproduced.

Art. 1162. - Right of Publication.

(I)

Only the author shall have the right to publish his work.

(2)

After his death, this right shall pass to the person named
by him or, in default of such person, to the heirs of the
author.

(3)

Where the heirs do not agree on the expediency or
conditions of publication, the Court shall settle the matter
on the application of any of them.

Art. 1163. - Production and Reproduction ofthe Work.

(I)

Only the author shall have the right.to produce his work.

(2)

He shall alone have the right to reprodlice it.

Art. 1164. - Adaptations.

(I)

Only the author shall have the right to authorize the
adaptation of his work to the theatre, cinematography or
television, or any other kind of adaptation.
S05

(2)

A work shall be regarded as an adaptation of a· third
party's work where it explicitly refers to the said work or
it is obvious, from the circumstances of the case, that it
closely derives its inspiration, therefrom.

(3)

A parody, pastiche or caricature shall not be
an adaptation óf the work.

regard~d,as

Art. 1165. - Translations:
(1)

Only the author shall have the right to authorize the
translation ofhis work.

(2)

However, this right will be subject to the
limitations as set forth by legislation.

~xceptions

and

Art. 1166. - Performances and Communication to the Public.
(1)

Only the author shall have
communication of his work.

(2)

This right includes:

the

right

of public

(a)

the public performance of the whole or part of the
"vork, or' of a reproduetion or adaptation of the
work; and

(b)

the public communication by whatever means,
including broadcasting and cable transmission, of
the whole or part of the work, or, of areproduction
or adaptation of the work.
,

.

(3)

Performances given free of charge at a famjly gathering, a
gathering of friends or a similar gathering,. and
performances in a school or university in the framework of
education, shall not be considered as apublic
communication.

(4)

The simultaneous broadcasting or cable transmission of a
work incorporated in a radio or televisioh program by the
organization communicating' the original broadcast, shall
not be considered as a separate public communication.
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Art. 1167. - Rental Right.

(1)

Only the author shall have the right to authorize the rental
to the public of originals or copies of computer programs
and cinematographic works.

(2)

The preceding section shall not apply t.o a computer
program, if that work is part of a data carrier containing
data and serves to make the said data,accessible.

Art. 1168. - Articles and Information ofTopical Interest.

.

.

(1)

Articles of topical interest published in newspapers and
reviews may be reproduced in the press, whether printed
or broadcasted, unless such reproduetion was expressly
reser\red.

(2)

The source shall always be clearly stated.

. (3)

Daily news articles on current events which are mere
press information may freely be reproduced.

(4)

Allowed is the inclusion of a work in a short recording,
showing or mmouncement thereof in public in a
photographic, film, radio or television report, provided this
is necessary in order to give a proper account of the current
affairs that are the subject of the report.

Art. 1169. - Public Speeches.
Speeches delivered in political assemblies, at public meetings or on
the occasion of official ceremonies may be treely reproduced by the
press, whether printed or broadcasted, during fifteen days from the day
on which they were made.

Art. 1170. - Collection of Speeches or Articles.
Only the author shall have the right to publish his speeches and
articles in book form or to issue a collection thereof.

Art. 1171. - Limitation of the Exclusive Right of Reproduction.

(1)

The author caJ1llOt torbid analyses and press reviews of
his work.
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(2)

Copies or reproductions of the work made in a single
copy shall be permitted where they are intended for
private use only.

(3)

In the interest of school and university education and for
scientific purposes, the right of reproduction will be subject
to the limitations as set forth bya speciallaw.

Art. 1172. - Quotations.
(1)

The author cannot forbid quotations from his work, if the
work from which the quotation is taken has been lawfully
communicated to the public, and the quotation is in
conformity with that which may be reasonably accepted in
accordance with social custom and the number and length
of the quoted passages are justified by the purpose to be
achieved.

(2)

In the case of a short work, or in the case of a work as
referred to in Article 1157, paragraphs (c) or (d), the
entire work may be reproduced for the purpose and under
the conditions stated in sub-Article (1) of this Article, if
done in sud1 a way that the reproduction differs
appreciably in size or process of manufacture from the
original work.

(3)

For the purposes of this article quotations includes
quotations from articles that have appeared in daily or
weekly newspapers, weeklies or other periodicals in the
form of press reviews.

(4)

The provisions of this article shall also apply to quotations
in a language other than the original.

Art. 1173. - Assignment ofthe Work.

(1)

The incorporeal property right of ownership of the
author shall be independent of the ownership of the
material object which constitutes the protected work.

(2)

The rights specified in this title shall not vest in the
acquirer ofthe object by the mere fact ofhis acquisition.
S08

(3)

The author may not require the owner of the material
object to place this object at his disposal so as to enable
him to exercise his rights.

Art. 1174. - Reference to Rules Governing Contracts of
Publications.
(1)

The conditions on which literary or artistic rights of
ownership may be assigned by the author to third parties
shall be as provided by the Chapter of this Code relating
to Publishing Contracts.

(2)

Unless otherwise agreed, the authors of cinematographic
works shall be deemed to have given license to the
producer to communicate the work to the public, to make
reproductions of it, to add subtitles to it and to dub the
dialogues. The preceding sentence shall neither apply to
the authors of preexisting works, included whether or not
adapted ih the 'cinematographic work, nor apply to those
who have written the scenarios and the dialogues, to those
who have composed musie for use in the cinematographic
work or those who have written the lyrics belonging to the
music. .
.

Art. 1175. - Alteration of a Work.

(1)

Notwithstanding assignment of the copyright in the work,
the author has the right to claim the authorship of his
work.

(2)

Notwithstanding assignment of the copyri'ght in the work,
.the author has the right to oppose any distortion,
mutilation or other impairment of the work that could be
prejudicial to the name or reputation ofthe author or to his
dignity in that capacity.

(3)

Notwithstanding assignment of the copyright in the work
and notwithstanding any stipulation of the contrary, the
author may prevent his work, if altered by a third party,
from being presented as his own.
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Art. 1176. - Ascertainment of the Author.
(1)

Subject to contrary proof, the person in whose name the
work was published shall be deemed to be the author
thereof

(2)

The author may claim the benefit of the rights deriving
from the provisions of this Title notwithstanding that he
used a pseudonym, provided that there is no doubt as to
his identity.

Art. 1177. - Anonymous Works.

As regards anonymous and pseudonymous works other than those
mentioned in Article 1176, the publisher whose name appears on the
work shall without further proof be deemed to represent the au thor.
This representation power shall cease to apply, when the author reveals
his identity and establishes his claim to authorship ofthe work.
Art. 1178. - Works Produced By Several Authors. - 1. Rights cif

Co-Authors.

(1)

A work produced as a result of the cooperation of several
authors shall be co-owned by them.

(2)

Author's rights shall be exercised by common agreement
between the co-authors.

(3)

Where each of the authors contributed in a different type
of work, each of them may, unless otherwise agreed,
utilize separately his personal contribution provided that
such utilization is not detrimental to the use of the
common work.

(4)

Where the copyright in a work is co-owned by two or more
persons, it may be enforced by any one of them, unless
otherwise agreed.

Art. 1179. - 2. Protection cifThird Parties.

(1)

Where a work has been published under the name of a
single author, third parties shall be justified in assuming
that the said author is the sole au thor ofthe work.
SlO

(2)

Rights ofco-authors shall not affect them.

Art. 1180. - Terms ofProtection.

(1)

Copyright shall expire fifty years after 1 January ofthe year
following the year of the death of the author.

(2)

The copyright in a work of which the author has not been
indicated or has not been indicated in such a way that his
identity is beyond doubt shall expire fifty years after
1 January of the year following that in which the work was
first lawfully communicated to the public. If the author
discloses his identity prior to the end of the term referred
to in the preceding sentence, the duration of the copyright
in the work concerned shall be calculated in accordance
with the provisions of sub-Article (1).

(3)

The duration of the copyright co-owned by two or more
persons in their capacity as co-authors of a work shall be
calculated from 1 January of the year following the year of
the death of the last surviving co-author.

(4)

Copyright in works for which the duration of copyright is
not calculated in accordance with sub-Article (1) and (2)
and which have not been lawfully communicated to the
public within fifty years from their creation, shall expire.
However, if a work is tor the first time communicated to
the public . after the death of the author, but before
1 January of the year following the year of his death, the
work shall be protected for a period of fifty years after
1 January of the year following that in which it was first
communicated to the public.

(5)

The copyright in a cinematographic work shall expire fifty
years after 1 January of the year following the year in .
which it was first lawfully communicated to the public or,
failing such communication, the year ofits creation.

(6)

The copyright in photographic works and works of applied
art shall expire twenty five years after 1 January of the year
following the year of the creation of the work.
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(7)

If the term of copyright has already expired in the country
of origin of the work, protection may no longer be invoked
in Eritrea.

Art. 1181. - Integrity Rights After Death of Author.
(1)

The rights laid down in Article 1175, may be exercised by
the author's spouse, ascendants, children and grandchildren
during their life.

(2)

Where the persons, mentioned in sub-Article (1) do not
agree, the Court shall settle the matter on·the application of
any ofthem.

Art. 1'182. - Enforcement ofLiterary or Artistic Rights of
Ownership.

(1)

Any person whose rights ofliterary or artistic ownership is
infringed may demand the cessation of such infringement
arld the destruction ofthe copies or adaptations ofhis work
made in breach ofthe law.

(2)

He may in addition claim damages for the moral and
material prejudice caused to him.

(3)

The conditions on which he may act shan' be specified in
the Title of the Code relating to NQn-contractual
obligations.
." ,
. .I

Chapter 2. - Neighboring rights
Art. 1183. - De("mitions.
For the purposes of the provisions of this Chapter:
. (a)

peifprmer means an' actor, singer, musician, dancer
or any other person who acts, sings, delivers or
otherwise performs a literary' or artistic work;

(b)

fixation means the fixing of sounds, images or a
combination thereof, for the first time, on any object
suitable for reproducing or communicating to the
public such a fixation;
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(c)

reproduction means the manufacture of one or more'
copies of a fixation or of a part of a fixation;

(d)

phonogram means any fixation or reproduction of
such fixation of the sounds only, of a performance,
or of other sounds; and

(e)

phonogram producer 'means the natural or' legal
person who first manufactures a phonogram or first
has a phonogram manufactured.
.

Art. 1184. - Rights of a Performer.

(1)

(2)

The performer shall have the right to authorize any of the
follàwing acts:
(a)

the fixati0!l of an unfixed performance;

(b)

the reproduction of a fixation;

(c)

the rental of phonograms; and

(d)

the broadcasting, rebroadcasting or communication
to the ,public of a performance, or a recording of a
performance, or a fixation or areproduction thereof

The rebroadcasting of a program by the organization
making the original broadcast shall not be considered.as a
separate communication to the public.

Art. 1185. - Rights ofa Phonogram Producer.
The producer shall have the right to authorize any of the following
acts:
(a)

any reproduction ofhis phonogram; and

(b)

the rental of a phonogram containing his performance.

Art. 1186. - Reference to other Articles.

Articles 1157, 1168, 1171, sub-Article (1) and (2),1172,1173,1174
and 1178 shall be applicable mutatis mutandis.
SIS
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Art. 1187. -Term ofProtection.
The term of protection of available to performers and phonogram
producers, under this Chapter shall expire fiftyyears after 1 January of
the year following the year in which the fixation was made or the
performance took plac~.
~. 1188. -

(1)

,Territorial Criteria of Application.
This Chapter shall apply to a performer if:

(2)

(3)
, "

(a)

he is a national of Eritr:ea or has his normal place of
residence in Eritrea;
, .'

(b)

his peHormance took place in Eritre,a;

(c)

his performance was recorded on a phonograrn as
referred to in sub-Article (2) below; or

(d)

his performance, not being recorded on a
phonogram, has been first communicated to the
public in a program of a broadcasting organization
in Eritrea.

.

This Chapter shall apply to a phonogram producer if:
(a)

he is a national of or alegal person established
under the laws of Eritrea, or has his normal place of
residence in Eritrea; or

(b)

the fixation took place in Eritrea; or

(c)

the phonogram was brought into circulation for the'
first time, or within 30 days of its first release in
another country, into Eritrea.

Bringing into circulation, as referred to in sub-Article (2)"
'means that' sufiicient copies of authorized reproductions
of a phonogram have been made available to meet the
reasonable needs of the public.
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TITLE V - USUFRUCT AND OTHER RIGHTS IN REM
Chapter

1. -

Usufruct and Right ofOccupation

Section 1. - General Provisions
Art. 1189. - Definition.
Usufruct gives a right to hold and use property belonging to
another and to enjoy the fruits thereof, subject to the provisions of this
Chapter.
Art. 1190. - References.

(1)

Unless otherwise provided, the rules governing the
acquisition, transfer or loss of ownership of movable things
shall apply to the acquisition, transfer or loss of an usufruct
relating to movable things.

(2)

Unless otherwise provided, the rules goverriing' the
acquisition, transfer or extinction of credits and other
incorporeal property shall apply to the acquisition, transfer
or extinction of an usufruct relating to credits or other
incorporeal property or an inhe:itance.

Art. 1191. - Rights ofUsufructuary.

(1)

The usufructuary may use or consume property subject to
the usufruct according to the rules made at the time of
establishment of the usufruct or, in their absence, with due
regard to the nature of the property' and local usage
governing use or consumption.

(2)

Furthermore, a usufructuary is entitled to perform all acts
which may serve the good management of the property
subject to the ûsûfruct. All other acts pertaining to the
property can only be performed by the owner .and the
usufructuary jointly.

(3)

The usufructuary is obligated toward the owner to exercise
the care of a good usufructuary with respect to the property
subject to the usufruct and its management.
S15

Art. 1192. - Upkeep of the Property.
The usufructuary shall bear the normal costs of upkeep of the
property and management expenses, as weIl as the payment of interest
upon debts charged thereon.
Art. 1193. - Ordinary Charges.

(1)

The usufructuary shall pay, when they are due, annual
taxes and other charges on the property which are
normally paid out ofthe income.

(2)

The usufructuary may not claim the acqUlsltlOn of
ownership of any property by way of usucaption.

Art. 1194. - Contribution by 9wner Entitled to Share.
The owner who, as aresuit ofa Iimitation upon the enjoyment ofthe
usufructuary, is entitled to a share of the fruits, must proportionally
contribute to the costs and charges as referred to in the tWQ preceding
Articles.
Art. 1195. - Extraordinary Charges.

Art.

(1)

Any extraordinary charge on the property during the
course of the usufruct shall be borne by the owner.

(2)

Where the usufructuary does not Iend him the necessary
sums without interest, the owner may, in order to pay such
charge, sell property or rights to which the usufruct
extends.

1196.-Invento~

The owner and the usufructuary may at any time require that an
inventory be made at thejoint cost ofboth parties ofthe property to which
the usufruct extends. ,
APt. 1197. - Restoration.

(1)

The usufructuary or his heirs shall restore the property to
the owner upon the terminatión ofthe usufruct.
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(2)

The usufructuary shall be liable for the loss or deterioration
unless he can show that such loss or deterioration occurred
without any fault on his part.

(3)

The usufructuary shall not be liable to pay compensatiol1
for depreciation caused by ordinary wear and tear.

Art. 1198. - Alienation.

(1)

To the extent that property subject to· a usufruct is
intended to be alienated, the usufructuary is entitled to
alienate it in conformity with its destination.

(2)

. In other cases a usufructuary may not alienate or encumber
property without the consent of the owner or the
.authorization of the competent Court. Authorization is not
granted, unless it is in the interest of the usufructuary or
the owner and does not prèjudice the interest of the other.

Art. 1199. - Replacement.

(1)

Property taking the place of property subject to the
usufruct and duly' disposed of, belongs to the owner and is
also subject to the usufruct. The same applies to what is
received from the collection of debts subject to the usufruct
and to claims for compensation which take the place of
property subject to the usufruct, including claims resulting
from depreciation of that property.

(2)

The benefits which property yields during the usufruct and
which are not fruits are also subject to the usufruct.

Art. 1200. - Leasing ofProperty.

(1)

The usufructuary may lease the property to which the
usufruct extends.

(2)

He shall become the owner from day to day of the rents
produced by the property.
I.

Art. 1201. - Termination of Lease.

(1)

The lease of the property shall terminate when the usufruct
itself terminates.
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(2)

Leases made in respect of a building between the
usufructuary and a' tenant shall bind the owner and third
parties for a period of three years from the termination of
the usufruct.

(3)

Where the usufruct terminates, the owner may forthwith
terminate any such lease where he can show that it was
made in abnormal conditions and in fraud ofhis rights.

Art. 1202. - Transfer and Encumbrance
, A usufructuary may transfer or encumber his right without thereby
modifying the duration of the right. The acquirer and the original
usufructuary are solidarily liable to the owner for all obligations resulting
from the usufruct. Where, at the time of establishment of the usufruct, the
original usufructuary has been given more extensive power to alienate or
consume than that granted by law, subsequent acquirers of the usufruct
are not entitled to do this.

Art. 1203. - Loss ofProperty.

(1)

The usufruct shall be extinguished by the loss of the
property to which it extends.

(2)

The usufruct shall extend' to the equivalent value of the
property in case ofits expropriation or requisition.
,

..

Art. 1204. - Insurance.

(1)

The usufructuary must insure the object of his usufruct in
favor of the owner for risks it is customary to insure.
Where a building is subject to usufruct, the usufructuary
must ins ure it against fire.
'I'
"

(2)

To the extent that the usufructuary does not fulfill the
obligations described in the first sub-Artic1e, the owner is
entitled to' take out insurance for which the usufructuary
must reimburse him. .

Art. 1205. - Extinetion ofUsufruct.
• ' I

(1)

I,

The usufruct shall terminate upon the death of the
usufructuary or where the period of time for which it was
created expires.
.
SIS

(2)

The usufruct ofbodies corporate or property with aspecific
destination shall terminate after thirty years or such
shorter period as may have been fixed, or upon the
dissolution of the body corporate or the determination of
the property with aspecific destination.

Art. 1206. - Cancellation ofUsufruct.

If the usufructuary seriously fails in the performance of his
obligations the Court may, upon the demand of the owner, cancel the
usufruct.
Art. 1207. - Abandonment ofUsufruct.

If a usufructuary wants to abandon his right, at his own expense,
because of the charges and obligations attached to the usufruct, the owner
must cooperate herein.

Art. 1208. - Owner Disposing ofProperty.

(1)

Without prejudice to the foregoing provlslons, any act
whereby the owner disposes of the property to which the
usufruct extends shall not affect the rights of the
usufructuary.

(2)

The usufructuary shall retain his rights unless he has
expressly waived them.

Art. 1209. - Surety.

(1)

An owner who can show that his rights are in jeopardy
may require sureties from the usufructuary.,

(2)

He may at any time require sureties prior to restoration
where the usufruct extends to consumable goods.

(3)

Where the usufructuary fails on request to produce sureties
within areasonabie period of time or where after the owner
has objected he continues to make unlawful use of the
property the Court shall order the property to be vested in
a curatory.
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Art. 1210. - More than One Person.

(1)

Usufruct can be established in favor of two or more
persons, either jointly or corisecutively. In the latter case,
persons who will be called 'to 'the 'usufruct consecutively
must exist at the time of its establishment.

(2)

A usufruct infavor of two or more persons accrues to each
"remaining usufructuary, proportiol?ately to his share, upon
the· termination of the right of. one of them; unless
otherwise provided, it is not terminated until the extinction
ofthe right ofthe last remaining usufructuary.
I

-I

•

Art. 1211. - Actions.

(1)

(2)

'

"

Unless otherwise providedat the time of establishment, the
usufructuary is entitled to demand, judicially and extrajudicially, the performance of claims subject to the usufruct
and to accept p~yments. ,
'J. • • •
Unless otherwise provided at the time of establishment, the
'us~fructuary is only entitled ~o set aside contracts to the
extent that t~is may serve good" management.

.

(3)

.

':.

,.,

The owner is not entitled to exercise the powers referred to
in t~e preceding sub-Articles, unl,ess he has obtained
consent to do so from the usufructuary or authorization
from the competent Court.
.

Art. 1212. - Legal Proceedings
Both the usufructuary and the owner are entitled 'to institute actions
and to submit petitions to obtain a' judicial decisiori concerning their
respective rights, provided that each ensures that the other is timely
joined in the proceedings.

Art. 1213. - Fruits.
The usufructuary is entitled to all fruits which become separated or
exigible during the usufruct. At the time of establishment of the usufruct,
it may be specified what, in relation to the usufruct, must be considered as
fruits.
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Art. 1214. - Treasure.
The uSl;lfructuary shall have no right on a. treasure that might be
discovered during the currency of the usufruct.

Art. 1215. - Destination, Changes.

.

(1)

The usufructuary may not change the destination which
the properties subject to the usufruct had at the beginning
ofthe usufruct, without the consent ofthe owner.

(2)

Unless otherwise provided in the agreement, the
usufructuary of a property is entitled, both for the duration
of his right and upon its termination, to remove changes
and additions made to the property, provided that he
restores it to its original condition.

Art. 1216. - Right to Vote.
1 .

Unless otherwise provided in the law or at the time of establishment
of the usufruct, the exercise of the right to vote attached to property
subject to usufruct remains with the owner.
.

Art. 1217. - Considerable Repairs.

·1,

.'

(1)

Considerable repa~rs are repairs which entail an expense
exceeding the average yearly income derived from the
. property to which the usufruct extends.

(2)

The usufructuary shall inform the owner where
considerable repairs need be made for the preservation of
the property. He shall not himself make ,such repair unless
he rendered them necessary in particular by failing to
maintain the property since the usufruct originated.

(3)

The owner shall not be bound to make considerable repairs
on the property. Where the owner decides to make
considerable repairs, the usufructuary shall accept the·
inconvenience arising therefrom. In making the repairs, the
owner shall have regard to the interests and convenience of
the usufructuary.
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r

·~.:rt. 1218. -

Debts under a Hypothee.

, (1)

The usufructuary shall not be liable for the debts under a
hypothec charging the property to which the usufruct
extends.

(2)

Where he has been compelled to pay them, he may require
the owner to reimburse him.

Art. 1219. - Duty to Infonn Owner.

(1)

The usufructuary shall report to the owner any person
who, during the currency of the usufruct, commits acts of
usurpation or otherwise interferes with the rights of the
owner.

(2)

Where he fails so to inform the owner, he shall be liable for
any damage as though he had himself caused the damage.

Art. 1220. - Loss ofProperty.
Neither the owner nor the usufructuary shall be bound to rebuild
what l1as collapsed as a result of decay or has been destroyed by accident.

Art. 1221. - Partial Loss.
Where part of the property to which the usufruct extends is lost, the
usufructuary shall retain his rights on what remains.

Art. 1222. - Usufruct ofFlock.

(1)

Where the flock to which the usufruct extends is lost by
reason of accident or' disease without the usufructuary
being at fault, the usufructuary shall return the hides to the
owner or refund their value.

(2)

Where the flock is not a totalloss, the usufructuary shall
replace the animals lost out ofthe increase from breeding.

Art. 1223. .., Limitation.

(1)

Any claim ansmg from changes made in or damage
occasioned to the property shall be barred where the owner
322

does not bring it within one year from the property having
been returned to him.

(2)

The right of the usufructuary to remove any installation
made by him shall be barred after the same period of time.

Section 2. - Special Rules Regarding Usufruct of Credits and Other
Rights
Art. 1224. - Income.
The usufructuary of a credit or another right shall acquire the
interests, arrears due and dividends on the day on which they become
exigible.

Art. 1225. - Exceptional Profits.

(1)

The usufructuary shall not acquire exceptional profits
which may derive from the right to which the usufruct
extends as fruits.

(2)

His rights to usufruct shall extend to such'profits.

Art. 1226. - Subscription for

~ew Shares.

(1)

Where a preferential right of subscription is granted in
respect of a share to which the usufruct ex.tends, the right
to subscribe for the new shares shall belong to the owner of
the share.

(2)

the usufructuary's right shall extend to the new shares
subscribed for by the owner or to the proceeds of the sale of
the subscription rights.

Art. 1227. - Capita! Constituted By Credit or Right.

(1)

Where the credit or right to which the usufruct extends is
satisfied or discharged during the usufruct 'the principal
shall not be paid to the usufructuary unless the owner has
agreed thereto.
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Art.

(2)

Where the owner does not authorize the payment of the
sum to the usufructuary, the debt shall be validly released
where the debtor deposits the sumo

(3)

The owner or usufructuary may demand that such deposit
be made where the credit has become exigible.

1228~ -

Usufruct ofan Annuity.

The usufruct of an annuity shall enable the usufructuary during the
term of the usufruct to collect arrears without being liable for
compensation.

Art. 1229. - Issue of the Distinet Title Deeds.

(1)

The owner or the usufructuary may require from the
creditor or the establishment which issued the securities to
which the usufruct extends that two separate title deeds be
delivered to them at their cost evidencing their respective
rights as owner and usufructuary.

(2)

The provisions of sub-Article (1) shall not apply to bank
notes.

Section 8. - Right of Occupation of Premises

Art. 1280. - Definition.
The right of occupation of premises is the right to live in a house or
to occupy a part thereof

Art. 1281. - Beneficiary ofRight.
Unless otherwise provided, whosoever benefits by a right of
occupation of premises may live in the house c~ncerned with his spouse or
cohabitee, his direct ascendants or descendants and his servants.

Art. 1282. - Right Extending to Part ofa House.
Where the right extends to part of a house, the beneficiary of such
right may use all installations for common use.
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Art. 1233. - Expenses ofMaintenance.

(1)

The beneficiary shall bear the costs arising from ordinary
maintenance repairs of a house or flat intended to be used
by him only.

(2)

Where the right of occupation is exercised concurrently
with the right of the owner, the latter shall bear such costs.

Art. 1234. - Right Not TransmissibIe.
The right of occupation of premises is inalienable and shall not pass
to the heirs of the beneficiary.

Art. 1235. - Other Provisions Applicable.
The provisions regarding usufruct shall apply in addition to those of
this Section.

Chapter 2. - Servitudes
Art. 1236. - Definition.

(1)

A servitude is a charge encumbering an immovable
property, hereinafter called the servient tenement for the
benefit of another immovable, hereinafter called the
dominant tenement.

(2)

The agreement establishing a servitude may impose an
obligation upon the holder of the right of use of the
dominant tenement to pay to the holder of the right of use
of the servient tenement a sum of money, called the
retribution, payable at regular or at irregular intervals.

Art. 1237. - Obligation to Tolerate or Not to Do.

(1)

The charge which a servitude imposes upon the servient
tenement consists of an obligation to tolerate something or
not to do something on, above or under one of the lands.
The agreement of establishment may stipulate that the
charge also include an obligation to construct buildings or
works or to install plantations which are necessary for the
exercise of the servitude, provided that these buildings,
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works or plantations will be wholly or partially situated on
the servient tenement.

(2)

The charge which a servitude imposes upon the servient
tenement mayalso consist of an obligation to maintain the
servient tenement or the buildings, works or plantations
which are or will be wholly or partially situated on the
servient tenement.

Art. 1238. - Change ofOwner.

(1)

A servitude shall run with ,the immovable pr.operty
notwithstanding that the holder of the right of use of the
servient or dominant changes.

(2)

Servitudes which have been registered in accordance with
law shall follow the immovable property into whatever
hands it may pass.
•.1'.,

Art. 1239. - Creation of Servitude.

(1)

A servitude may be created by agr~ement between the
holders of the right of use of the dominant and servient
tenement. It may also be created by a will in which the
holder of the right of use ofan immovable property divides
such land between two or more persons..

(2)

The creation of a servitude shall be of no effect unless it is
evidenced in writing.

(3)

A 'servitude shall be of no effect on third parties unless it
has been entered in the register of immovable property at
the place wherethe servient tenement is situated.

Art. 1240. - Interpretation of Douhtful Clauses.
Where it is doubtful whether a. provision in an instrument creates a
servitude runnipg with the immovable property or imposes a personal
obligation on the owner of such property, such equivocal provision shall
be deemed to impose a personal obligation and not to create a servitude.
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Art. 1241. - Acquiring hy Usucaption
,
An apparent servitude may be acquired by enjoyment in good faith
for ten years. A servitude is apparent where its existt.:nce is evidenced by
some apparent sign. A servitude which is not apparent may not be
"acquired by usucaption.

Art. 1242. - -Effect on Third Parties.

(1)

Whosoever has acquired an apparent servitude by
usucaption may require that the existence of the servitude
be evidenced by an instrument specifying the extent of the
servitude and that such servitude be entered in the register
ofimmovable property.

(2)

A servitude acquired by usucaption shall be inopposable to
third parties unless it has been entered in the register of
immovable property..

'1

Art. 1243. - License.

.

A license to use an im~ovable property in a particular manner shall
not be deemed to be a servitude for the benefit of the person to whom such
license was given.

Art. 1244. - Extent of Servitude
The contents and' the. manner of exerclsmg ti1e servitude are
determined by the agreèineni'of establishment and, to the extent that the
agreement laçks ."rules in this respect, by local usage. ,The exercise of a
servitude in a certain manner, in good faith, for a rather long period and
unopposed, is decisive in case of doubt.

Art. 1245. - Means

Ne~essary for

the Enjoyment

The e'xistence of a servitude shall entail the existence of the means
necessary for the enjoyment of such servitude.

Art. 1246. - Necessary Works.
,

(1)

The holder of the right of use of the dominant tenement
may take any steps and con'struct any works necessary for
the enjoytnent and preservation of the servitude.
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(2)

Unless otherwise provided in the agreement establishing
the servitude, such works shall be constructed at the
expense of the holder of the right of use of the dominant
tenement.

(3)

He has the obligation to maintain what he has constructed
or instalied on the servient tenement to the extent that this
is necessary in the interest of the servient tenement; he is
entitled to remove it provided that he restores the land to
its original state.

(4)

The holder ofthe right ofuse ofthe servient tenement does
not have the right to use. the buildings, works. or
plantations which the holder of the right of use of the
dominant tenement has lawfully constructed or installe~ on
the servient tenement.

(5)

The agreement of establishment may derogate from the
preceding sub-Articles.

(6)·

In case of co-ownership, the rules pertaining to that type of
ownership apply instead of sub-Article 3 and 4.

Art. 1247. - Surrender ofServient Tenement
Where works as defined in the foregoing article are under the
agreement establishing the servitude to be done at the expense of the
holder of the right of use of the servient tenement, the latter may relieve
himself of such obligation by surrendering to the holder of the right of use
of the dominant tenement the whole servient tenement or such part
thereof as is necessary for the enjoyment of the servitude.
Art. 1248. - Duties of Owner Dominant Tenement.

(1)

The holder of the right of use of the dominant tenement shall
exercise his rights so as to cause minimum inconvenience to
the holder ofthe right ofuse ofthe servient tenement.

(2)

He shall exercise his rights in accordance with the agreement
establishing the servitude and may not make on the dominant
or servient tenement any alteration which would increase the
burden of the servitude unnecessarily.
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Art. 1249. - Division of Lands.

(1)

Where the dominant tenement is divided, the servitude
continues to exist in favor of each part to which it can be
beneficial.

(2)

Where the servient tenement is divided, the charge
continues to encumber each part, in respect of which the
exercise of the servitude is possible, according to the
agreement of establishment and the nature of the servitude.

(3)

The agreenient of establishment may derogate from the
preceding sub-Articles.

.

.

Art. 1250. - More Than One Owner.
( 1)

Where the dominan t or servient tenement belongs to two
or more persons, either as co-holders of the right of use, or
as holders of the right of use, of different parts, they are
solidarily liable for the performance of the pecuniary
obligations which result from the servitude and become
exigible during the existence of their right, to the extent
that these obligations have not been divided over their
rights.

(2)

After transfer or attribution ofthe dominant or the servient
tenement, or of a part or a share of it, the acquirer and his
predecessor are solidarily liable for the pecuniary
obligations, referred to in sub-Article 1, which have become
exigible in the two preceding years.

(3)

The agreement of establishment may derogate from the
preceding sub-Articles. However, derogation from subArticle 2 is of no effect where this would be detrimental to
the acquirer.

Art. 1251. - Changing Extent of Servitude.
Where a servitude is exercised on a part only of the servient
tenement, the holder of the right of use of the servient tenement may, in
appropriate cases and provided he pays the expenses thereby occasioned,
require that the servitude be exercised on such other part of the servient
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tenement as will be equally convenient to the holder of the right of use of
the dominant tenement.

Art. 1252. - Modification or Cancellation by Court
Upon the demand of the holder of the right of use of the servient
tenement, the competent Court may modify or cancel a servitude:
(a)

on the ground of unforeseen circumstances which are of
such a nature that, according to criteria of reasonableness
and equity, one cannot require from the holder of the right
of use of the servient tenement that the servitude remain
unchanged; or
'

(b)

if at least twenty years have passed since the time of
creation of the servitude, and it is contrary to the general
interest that the servitude remain unchanged.

Art. 1253. - Cancellation Due to Impossibility to Exercise Servitude
Upon the demand of the holder of the right of use of the servient
tenement, the competent Court may cancel a servitude if it has become
impossible to exercise it or if the holder of the right of use of the dominant
tenement no longer has a reasonable interest to exercise it, and if it is
unlikely that the possibility of exercise or the reasonable interest will
return.

Art. 1254. - Modification Due to Unforeseen Circumstances.
Where, by reason of ,unforeseen circumstances, it has become
permanently or tempor~rily impossible to exercise the servitude or where
the interest of the holder of the right of use of the dominant tenement has
been considerably diminished, the competent Court, upon the demand of
the holder of the right of use of the dominant tenement, may modify the
contents of a servitude in such a manner that the possibility of exercise or
the original interest be restored, provided that this change can be imposed
upon the holder of the right of use of the servient tenement according to
criteria of reasonableness and equity.

Art. 1255. - Conditions Determined By Court.

(1)

The competent Court may grant a demand pursuant to the
three foregoing articles, subject to conditions to be
determined by it.

sso

(2)

Art.

Where one of the properties is encumbered with a right in
rem, the demand will not be granted, unless the holder of
the right in rem has been joined in the action. His interest
must also be taken into account in judging whether the
criteria of the three foregoing articles have been complied
with.

1256. - Abandonment.

(1)

If the holder of the right of use of the domInant tenement
wants to abandon his right, at his own expense, because of
the charges and obligations attached to the servitude, the
holder of the right of use of the servient tenement must
cooperate herein.

(2)

The agreement of establishment may contain, for the fiTst
twenty years ofthe servitude, a stipulation to the contrary.

Art. 1257. - Merger.

(1)

The servitude shall be extinguished by merger of the
qualities of owner of the dominant tenement and owner of
the servient tenement.

(2)

If, at the time when one and the same person becomes
owner of both the dominant and servient tenement, a third
person leases one of the properties or has another personal
right of use in it, the servitude is only extinguished by
merger at the extinction of this right.

Chapter 3. - Contractual Rights of Purchase

or Pre-emption

Art. 1258. - Definition.

(1)

A promise of sale is an agreement whereby the owner of a
property undertakes to sen such property to a specified person, should such person wish to buy it.

(2)

A right of pre-emption is a right deriving from an agreement whereby the owner of a property undertakes to sen
such property in preference to a specified person, should the
owner decide to sen it.
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Art. 1259. - Scope ofthis Chapter.
An agreement for a promise of sale or right of pre-emption shall
not constitute a restriction of ownership under this Chapter nor shall it
constitute a right in rem, unless it is based on the following provisions.
Art. 1260. - Conditions for Validity
An agreement under this Chapter shall be of na effect unless it is
made in writing and specifies the time within which and price for which
the person in whose favor the agreement is made may require its
performance.

Art. 1261. - Maximum Time Limit.

(1)

No agreement under this Chapter shall be effective for
more than ten years.

(2)

Where the period fixed in the agreement is longer than ten
years, it shall be reduced to ten years.

Art. 1262. - Expropriation.

(1)

Agreements under this Chapter shall not be enforced where
they relate to property which is expropriated.

(2)

The beneficiary may not claim damages on the ground that
the agreement could not be enforced as a result of
expropriation.

Art. 1263. - Right Not Transmissible.

(1)

Unless otherwise agreed, rights granted by agreements
under this Chapter benefit only the person in whose favor
the agreement was made.

(2)

Such rights may not be alienated by such person, nor shall
they pass to his heirs.

(3)

The creditors of s'uch person may not exercise his rights
in his stead.
SS2

Art. 1264. - Attachment ofthe Property.

(1)

Where the property to which a promise of sale or a right of
pre-emption relates is attached, the owner shall give notice
thereof to the person in whose favor the promise was made.

(2)

Such person shalliose his right ifhe fails to exercise it"prior
to the property being sold by auction.

(3)

Any provision to the contrary shall be ofno effect.

Art. 1265. - Right ofPre-Emption.

(1)

Where the party who granted a right of pre-emption
intends to sell the property, he shall inform the beneficiary
of this right of this intention and of all charges existing on
such property.

(2)

A right of pre-emption shall be exercised within two
months trom the beneficiary having been informed of the
owner's intention to sell.

(3)

The parties may by agreement extend this period to one
year. Where a period exceeding one year has been agreed,
it shall be reduced to one year.

(4)

The beneficiary shall lose his right where he fails to
exercise it within the aforementioned period. The owner
may thereupon alienate the property. He mayalso retain
the ownership thereof

Art. 1266. - Effect on Third Parties. - 1. Immovables.

(1)

Agreements containing a promise of sale or a right of preemption which relate to registered immovables shall not
affect third parties unless they have been entered in the
register of immovable property.

(2)

Failing registration, such agreements shall only affect such
third parties insofar as they knew or should have know!,"!
them.
sss

Art. 1267. - 2. Movables.
Agreements containing a promise of sale or a right of pre-emption
which relate to movables shall only affect such third parties insofar as
they knew or should have k.nown them.

Art. 1268. - Right ofBeneficiary.

(1)

If, due to one of the two foregoing articles, the agreement
can affect the rights of third parties, the beneficiary may
require any third party who has acquired the ownership of
a property in violation of the rights of the beneficiary, to
surrender such property to him on the conditions laid down
in the agreement creating the right ofthe beneficiary.

(2)

Notwithstanding any' agreement to the contrary, the
beneficiary shall lose his right where· he fails to claim it
within six months from the third party having taken
possession of the property.

(3)

Nothing shall affect the right of such third party to bring
action against the person from whom he acquired the
property.

SS4

TITLE VI - COLLECTIVE EXPLOITATIONOF PROPERTY
Chapter 1.

~

Puhlic Domain

Art. 1269. - State Property and Provisions Applicahle Thereto.

(1)

The State is owner of the land, water and natural resources
below and above the surface of Eritrea.

(2)

Immovable property which has no other owner belongs to
the State.

(3)

Such property shall be subject to the provlslon of this
Section, where it forms part of the public domain.

(4)

Property belonging to the State or other administrative
bodies shall be subject to the provisions relating to
property privately owned.

Art. 1270. - Puhlic Domain

(1)

(2)

Property belonging to the State or other administrative
bodies shall be deemed to form part of the public domain
where:

(a)

it is directly placed or left at the disposal of the
public; or

(b)

it is destined to a public sèrvice and is, by its nature
or by reason of adjustments, principally or
exclusively adapted to the particular purpose of the
public service concerned.

The following property, if o:wned by the State or other
administrative bodies, shall be deemed to form part of the
public domain:
(a)

roads and streets, canals and railways;

(b)

port installation and lighthouses; ,md

(c)

buildings speciallyadapted for public services.
sss

(3)

The use of water, forming part of the public domàin, shall
be governed by the provisions of this Code regarding the
Ownership and Use of Water.

(4)

Movables which are placed at the disposal of the public by a
public service or entrusted to the custody ofa public service
shall be dee!lled to form part of the public dom;;iln.

Art. 1271. - Limits ofPublic Domain.

(1)

The competent authorities shall fix the public domain.

(2)

Third parties injured by such decision may be granted
compensation in accordance with the provisions relating to
expropriation, where the Court is of -opinion that the
decision of the authorities is not justified.

(3)

The Court may not revoke such decision.

Art. 1272. -Public Domain Inalienable.'
Property forming part of the public domain may not be alienated
unless it has been declared no longer to form part of the public domain:

Art. 1278. - Possession in Good Faith and Usucaption.
Property of the State or other administrative bodies or property
forming part of the public domain may not be acquired by possession in
good faith or usucaption.

Art. 1274. - Concessions.
Property forming part of the public domain may be given in
concession to private persons, providing that no such concession may have
.
the effect of modifying the purpose of such property.

Art. 1275. - Occupation ofPublic Domain.

(1)

No property forming part of the public domain may be
occupied by a private party except with the authorization of
the competent authorities.
SS6

(2)

Such authorization shall specify whether the person
concerned may construct works on the property and the
nature of such works.

(3)

The authorization shall specify the time for which it is
granted and the dues (if any) to be charged.

.

Art. 1276. - Failure to PerformObligations.
A concession granted under Article 1274 or authorization given
under Article 1275 may be revoked at any time where the beneficiary fails
to perform his obligations.

Art. 1277. - Right of Competent Authorities..

(1)

Notwithstanding any agreement to the contrary, the
competent authorities may at any time order the
destruction of any work or the cessation of any activity
which impairs the existence or purpose of the property
forming part of the public domain.

(2)

Any concession granted or authorization given may in such
case be revoked.

(3)

Nothing shall affect the right of the person to whom such
concession or authorization was granted to claim
compensation, in accordance with the provisions of law
regarding administrative contracts.

Chapter 2. - Expropriation
Section 1. - Expropriation Proceedings
Art. 1278. - Authority to Expropriate.
The competent authorities as designated by law may expropriate
property and such rights as enumerated in. this Chapter, under the
conditions provided in this Chapter.
SS?

Art. 1279. - Nationalor Public Interest.

(1)

Expropriation
interest.

(2)

,Expropriation. may not be
obtaining financial benefits.

.

IS

only justified in' thenational or public

.

.
~sed

.

solely, for the purpose of

Art. 1280. - Expropriatiori in 'Exc~ptiórial Cases:

'r

.
'

(1)

In case of a state of emergency, the highest local
representative of the State is entitled to take immediate and
fuIl possession of any property. In case of a state of
emergency which does not apply to the whole of Eritrea,
such authorization is only existing in sucq. area~ where the
'
.
state of emergency is in effect:

(2)

No more than three months after taking possession the
State shall commence expropriating proceedings according
to this Chapter unless the owner wishes to reclaim his
rights. If the owner does not wish to be reinstated in his
full rights justifidl.tion of expropriation in the national or
public interest is deemed present.

(.'3)

Upon request of the Stàte,' having heard the summoned
owner, if appearing, the competent Court can prolong the
term mentioned in sub-Article (2) with no more than three
months.

(4<)

If the owner repossesses his property the State shall
indemnify all damages caused by taking possession of the
property under sub-Article (1) of this Article.

Art. 1281. - Rights Subject to Expropriation.

(1)

The ownership' of immovable property, and the rights of
interested third parties on such property stemming from
limited rights, such ~s usufruct, hypothec, servitude Jand
other rights in rem on the immovable property may be
expropriated.
I

(2J

!

In case of dispûte of ownership or of the right of the
interested third party, the expropriation proceedings will
SS8

continue. However, the indemnification awarded to the
owner or third interested parties, or such part of it as the
competent Court dealing with the expropriation deerns
reasonable, shall be deposited with that Court at the
request of the expropriating authority or one of the parties
involved in the expropriation, among which the excluded
party. Within three months from the judgment of
expropriation, the excluded party will have to summon all
other known parties before that Court in order to ascertain
his right to the indemnification. If the excluded party fails
to do so, the deposited indemnification is distributed among
the owner and the interested third parties in accordance
with the judgment on the final indemnification.

(3)

When the owner of immovable property is also the
expropriating authority, rights as mentioned in sub-Article
(1) may be expropriated separately. In other cases
expropriation of such rights may only be effected together
with expropriation of the ownership itself.

(4)

No share or portion in a property may separately be
expropriated.

(5)

Where part of a building is expfopriated, the owner may
demand that the whole building be expropriated.

Art. 1282.- Declaration ofPublic Utility.

(1)

Expropriation in the national or public interest is not
possible unless the ~xprç>priating authority. first declares
the project which renders expropriation necessary to serve
the national or public interest.

(2)

The declaration of public utility shall be published in the
Gazette of Eritrean Law and at least one national daily
newspáper within fifteen days aftel' the decision is taken.

(3)

Notwithstanding the prior sub-Articles, the declaration of
public utility which renders expropriation necessary in the
natiorial or general public interest shall be announced
through ample notification in the locality where the
property is situated.
SS9

(4) ,

In each case where the owner, or the interested third party
is known or can be known by consulting the registers, the
declaration of public interest shall be sent to him via
registered mail by the expropriating authority.

Art. 1283. - Specification.

(1)

The declaration of public utility shall stipulate to which
purpose and for which project expropriation is deemed
necessary by the expropriating authority. It shall also
specify where the entire plans for such projects can be
studied by anybody. The plan will be deposited at least in
the municipal town halls where the project is going to be
realized.

(2)

The declaration of public utility shall also specity which
rights will be expropriated.

(3)

The declaration of public utility shall specify that the
owners and other interested parties whose rights stand to
be expropriated, but also all other interested parties, may
express their views on the necessity of expropriation with
the expropriating authority both in writing and orally
within fifteen days from the date of publication and
notification in the Gazette of Eritrean Law. If views are
expressed orally, the expropriating authority will make an
ample account ofthe expressed opinions.

Art. 1284. - Personal Notification ofDecision.

(1)

Within fifteen days from the end of the term stipulated in
the previous Article the expropriating authority shall, in
writing via registered mail, inform those owners and other
interested parties that have timely expressed their views
whether the declaration of public utility is withdrawn,
amended, and if so how, or maintained.

(2)

The expropriating authority shall thereby specify the
reasons for maintaining or amending the declaration of
public utility.
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Art. 1285. - Time Barred Negotiation.

(1)

The declaration of public utility shall lapse if within three
months the expropriating authority has not submitted a
statement of claim before the competent Court.

(2)

During the time from publication and notification of the
declaration of public interest or, if applicable, the decision of
the expropriating authority as referred to in the preceding
Article, until such time as a summons is issued, the
expropriating authority shall at least once make the owner
and all other interested parties a serious offer in writing for
voluntary acquisition of the right which is to be expropriated. The offer will at least entail the price the expropriating
authority is willing to pay for the voluntary acquisition of
the right in question.

(3)

When it is necessary to dig, measure or realize other works
to ascertain the feasibility of a project, the owner shall not
hinder such works if he is notified via registered mail 48
hours prior to commencement of such works and is
immediately and fully indemr-ified by the State. If such paid
indemnification is not satisfactory to the owner, he may
demand extra indemnification either in due course of the
expropriation and judicial proceedings or by stating a claim
to that effect.

Sèction 2. - Judicial

P~oceedings

Art. 1286. - Judicial Proceedings ofExpropriation.
The Civil Procedure Code is applicable to the judicial proceedings of
expropriation unless otherwise indicated in this Section.

Art. 1287.:" Statement of Claim.

(1)

Where the -property which is to be expropriated is not
acquired by the expropriating authority through voluntary
acquisition or where the declaration of public utility has
lapsed, the expropriating authority will file a statement of
claim.

(2)

No counter-claim by any interested party shall be allowed.
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Art. 1288. - Special Requirements of Statement.

(1)

The statement of claim will enclose a certified copy of the
declaration of public utility, the original or a certified copy
of the Gazette of Eritrean Law, such journals .where the
declaration has been publicized and a certified copy of the
notification that was announced, signed on behalf of the
competent expropriating authority.

(2)

Furthermore the statement of claim will enclose a certified
copy of the written offer for voluntary acquisition to each
owner or interested third party.

(3)

The statement of claim with annexes and summons of
appearance shall be served to the ·defendant by the
expropriating authority.

Art.
1289. - Defense and Judgment on Expropriation.
,

.

.

(1)

The Court will handle all prócedures
expropriation before all other cases.

(2)

A defendant ~il1 on the day fixed for statement of defense
be allowed to respond in writing to the claim without the
required formalities or be allowed a delay of a maximum of
f<?urt~en., days to do, so. A defe~dant who, although
appearing before the Court, has not submitted a statement
of defen,$e will be considered to oppos~ expropriatiol)., and
réject the written offer.
.

(3)

If, in case more than one defendant is summoned in the
same issue of summons, not all the defendants appear
before the Court, the procedure. sh~Il continue. with the
defendants who have appeared and the Court shall rule as if
!lIl defendants have appeared. J;)efendants who have not
appeared will be considered to be opposed to expropriation
and having rejected the written offer.

(4)

On the day fixed for statement of defense the Court shall
set on the shortest possible notice the only day for hearing
of the suit pertainin.g to the expropriation itself
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concernmg

(5)

(6)

. No later than one month after the hearing the Court will
render a judgment on the claim for expropriation itself
I

The Court may reject the claim for expropriation on other
grounds than laid down in the statement of defense.
,

Art. i 290. - Appeal.

.

(1)

A decision rejecting the statément of claim or denying
expropriation or a judgment of expropriation is open to
appeal.
' ,

(2)

A statement of élaim is rejected if it does not meet the
formal requireme~ts stipulatecÎ in the Civil Procedure Code
and this Section.

(3)

A claim for expropriation can only. be .denied if the
expropriating authority has no competence to expropriate
or the project for which expropriation is deèmed necessary
is not in the national or public interest.
The judgment c,oncerning the indemnification or the
attribution of costs is also open to appeal.

Art. 1291. - Judgment of Expropriation.

(1)

The judgment of expropriation shall also stipulate an
advance on indemnification due to the expropriated party.
The advance shall be equ,al to the compensation offered by
the expropriating authority for voluntary acquisition,
unless all parties involved have agreed on a final
compensation which is to be included in the judgment.

(2)

The judgment of expropriation will serve as title of
execution for both the expropriation and the advance on
indemnification or the final indemnification if such
indemnification has been fixed pursuant to sub-Article (1).

(3)

The judgment of expropriation will be entered in the
register of immovable property to pass ownership or rights
in rem from the expropriated owner or interested third
parties to the expropriating authority.

I-
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(4)

The title of ownership shall at such time pass to the
expropriating authority free of all encumbrances.

(5)

The judgment of expropriation shall elapse if within three
months the advance on indemnification is not paid, or in
case of such a judgment whereby final indemnification is
fixed, final indemnification is not paid, or the ownership has
not passed to the expropriating authority. The judgment of
expropriation shall also lapse if within three months after
the judgment on final indemnification, the difference
between the advance on indemnification and final indemnification is not paid by the expropriating authority. In case
of appeal the term is lengthened to three months after the
appellate Court has reached its judgment and this judgment
is final.
.

(6)

If due to the expropriated party, the expropriating
au.thority 'is' not able to pay indemnification, the
indemnlficati~n shall be deposit~d with the Court.

..

(7)

Art.

12~2. -

In case the judgment lapses the expropriated p~rty can flle
a statement of ,claim against the expropriating authority
with th~ Court which has rendered the lapsed judgment to
restore him in his former rights. Likewise the expropriating
authority can in case of an elapsed judgment file a
statement of claim fór restitution of a indemnification or
advance thereon paid to the expropriated party. In no case
can the expropriated party be obligated to restitute more
than 90% of the received indemnification or advance, nor
has the expropriating authority any other claim on the
expropriated party for' reasons of unjust enrichment or
otherwise.

Expert Estimation.

(1)

In case no final indemnification has' been fixed pursuant to
the preceding Article, the Court will appoint independent
experts, ' in uneven numbers, to estimate the
indemnification.

(2)

The Court, or one of its member judges, will at least once
visit the object of expropriation, accompanied by all
appointed experts.

'.

(3)

All interested parties, including such parties that have not
until this point been identified as third interested parties in
the procedure have a right to be present at such an
inspection for which they, if known, will be invited through
the expropriating authority at least ten working days prior
to the inspection via registered mail.

(4)

All such involved parties can at such time communicate to
.the Court or its member judge present all comments, orally
or both orally and in writing, that may be of interest to
ascertain the indemnification.

(5)

The Court or its member judge will make an official report
of the inspection including a brief reproduction of
statements made by the experts or such comments of all
parties involved which have not also been communicated in
writing. All such relevant documents as have been handed
to the Court or its member judge on the occasion of the
inspection will be annexed to the report.

(6)

The Court will send the report to the experts and all
parties involved on the shortest possible notice.

I

,

Art. 1293. - Expert Report.
t(

..

.

'

(1 )

The Court, or its member judge present at the inspection,
will at the ~nd of the inspection, having heard the experts,
set a' date, at' which time the experts will deposit the report
of estimate of indemnification with the Court.

(2)

The Court will send the expert-report to all parties
involved on the shortest possible notice.

(3)

Within ten days after the expert-report has been sent, all
parties involved may file their written complaints with
regard to the expert-report. A copy of the complaint will be
sent by the Court to the other parties involved on the
..
shortest possible notice.

(4)

On the first possible day for civil cases after the period
mentioned in sub-Article (3) the Court will set a trial date
for all parties involved.

,
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.

.

(5)

Art.

1294. -

At least one reporting expert will then be present to
account for and elucidate the expert-report and answer
,questions raised during the session.

Legal Costs. '

(1)

The costs ofthe expropriating proceedings will be borne by
the expropriatirig authority. If the compensation offered by
the expropriating authority for voluntary acquisition is
higher than the indemnification awarded in the judgment
rendered by the Court, the Court may attribute such
portion or all of the costs to the expropriated party as it
finds reasonable.

(2)

The costs of the expropriating proceedings mayalso be
attributed to the expropriated party if he, according to the
Court, has obstructed the procéedings.

(3)

The costs of the expropriating proceedings include such
reasonable cost made by the expropriated party for legal
and other expert assistance.

Section 3. - Indirect Expropriation

Art.

1295. -

Indirect Expropriation. - 1. Principle.

The competent authorities may, without using expropnatlon
proceedings, construct works or set up permanent installations on land
privately held, where such works or installations do not seriously impair
the rights ofthe holder or notably reduce the value ofthe immovable.

Art.

1296. - 2.

Application.

The following works may be carried out by way of indirect
expropriation:

(a)

works executed within less than one month which do nQt
impair the normal exploitation of the immovable; and

(b)

installation of underground pipes, aerial lines, poles or
pylons.
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Art. 1297. - 3. Restriction.
Indirect expropriation may never have the effect of impairing rights
'
.
on dwelling-houses.

Section 4. - Indemnification

Art. 1298. - Full Indemnification.

(1)

All expropriated parties have a right to full indemnification
of all damages directly due to expropriation.

(2)

Indemnification other than in currency is possible when
such indemnification is reasonable.

Art. 1299. - Modifications.
When calculating the indemnification no attention shall be paid to
modifications made after the day of publication of the declaration of public
utility in the Gazette of Eritréan Law, unless such modifications were
normal or necessary and correspond with the usual nature and use of the
property subject to expropriation as proven by the expropriated party.
~'

I

'

.

Art. 1300. - Date ofReference.
,

When calculating the indemnification the value of the expropriated
property on the day of the judgment of expropriation is decisive.

Art. 1301. - True Value Indemnified.

(1)

Only the true value, not the emotional value the property
. has for the expropriated party sh.all be indemnified.

(2)

The true value is the value that the expropriating authority
and the expropriated party would have agreed to after
entèring into normal commercial negotiations for the
acquisition of the propèrty. .

(3)

In exceptional cases the Court may ascertain the true va1ue
otherwise.
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Art. 1302. - Advantages and Disadvantages.
When ascertaining the indemnification due to loss of an immovable
property, advantages or disadvantages caused by the project for which the
expropriation takes place or works or plans in relation thereto, will not be
taken into account.

Art. 1303. - Abandoning Project. - 1. Principle.
Where the project in view of which expropriation was ordered is
abandoned, the former owners shaIl have a right of pre-emption on their
former property.

Art. 1304. - 2. Right ofPre-emption.

(1)

The conditions and effects of the right of pre-emption shall
be as provided by the provisions of this Code regarding
Contractual Rights of Purchase or Pre-emption.

(2)

Whosoever exercises his right ofpre-emption shall have to
pay as a price the amount he received in compensation for
expropriation.

Art. 1305. - Indemnification of Expropriated Rights.
Unless otherwise indicated, the previous Articles· are mutatis
mutandis applicable to expropriation ofrights ofinterested third parties.

Art. 1306. - Indemnification ofExpropriated Rented Premises.

(1)

In case of expropriation of a rented, leased or letted shop,
the renter, hirer or lessee or in case of legal sub-rent, sublease or sub-let his renter or lessee will receive fuIl indemnification. When ascertaining the indemnification the fact
that the rent or lease might have ended before the agreed
term is taken into account.

(2)

In case ofexpropriation ofanother kind ofrented, leased or
letted immovable property, the renter, hirer or lessee shall
receive an indemnification equal to thè sum of two years
rent if according to the contract it would normally have
lasted at least oneyear from publication of the declaration
ofpublic utility in the Gazette of Eritrean Law.
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(3)

No indemnification can be claimed from the expropriating
authority if the contract was entered into aftel' publication
in the Gazette of Eritrean Law unless it is proven that
neither parties to the contract could possibly have known
of said publication.

Chapter 3. - Town or Country-Planning Areas
Art. 1307. - Creation of Area.

(1)

By decree the State can designate an area as Town or
Country-planning area in order to promote the
development of a town or country in an economically
sound manner or to protect a town or country from further
unwanted developments.

(2)

The decree shall fix in a precise mannel' the limits of the
area. ltshall furthermore explain the reasons for the decree
and the objectives of Town or Country-plans to be made
thereunder.

Art. 1308. - Plan.

(1)

The municipality shall draw up a detailed plan relating to
each Town or Country-planning area in concordance with
the reasons and objectives of the decree. The plan shall at
least consist of a detailed map, explanation and regulations
pertaining to the use of immovable property and erection of
buildings.

(2)

The plan shall, where necessary, divide each area into subareas.

Art. 1309. - Deposition.

(1.)

The draft plan shall be deposited for public inspection in
the town hall of the applicable municipality for a period of
three months.

(2.)

This depositio.n shall be announced in the Gazette of
Eritrean Law and in at least one national daily newspaper
within fifteen days after the deposition. It shall be
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announced through ample notification in the locality where
the area is situated.

Art. 1310. - Objections.

(1)

Anyone having objections to the draft plan may raise such
_ objections with the .municipality within the period of
deposition.

(2)

If objections are raised orally, the municipality will make an
ample account of the expressed objections.

Art. 1311. - Carrying Out of Plan.

(1)

In carrying out the plan, the municipality may impose the
necessary restrictions on the rights of the holders and
owners within the area.

(2)

It may in particular impose servitudes not to build, rights
of way or servitudes relating to municipal sewers and pipes.

(3)

It may, where necessary, use expropriation proceedings.

Art. 1312. - Govermnent Approval.

(1)

After the three month of deposition the municipality will
send the draft plan and all express,ed objections to the
central govern!Uent.
.

(2)

The plan and any amendment thereto shall be of no effect
unless approved by decree of the State.

(3)

The decree of approval shall be announced in the Gazette
of Eritrean Law and in at least one national daily
newspaper within fifteen days after it is issued. It shall be
announced through ample notification in the locality where
the area is situated.

Art. 1313. - Compensation.

(1)

As far as any interested party can show that, due to the
plan or due to the restrictions on his rights, he has suffered
damages or will suffer damages in the future which
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reasonably should not be borne Dy "him; he 'may claim··
compensation from the municipality, unless such
compe~sation will be awarded through expropriation.

Art.

Art.

(2)

If he does not accept the compensation offered to him by
the municipality, he may file a statement of claim with the
competent Court.

(3)

The costs of these proceedings will be borne by the
municipality if the' compensation' offered by the
municipality is lower than the compensation awarded in the
judgrpent rendered by the Cour~.

, (4)

The costs of these proceedings may be attributed to the
claimant if he, according to the, Court, has obstructed the
municipality in offering areasonabIe compensation.

(5)

The costs include such reàsonable costs made by the
claimant for legal and other expert assistance.

1314. -

Provisions for Use ofthe Land.

, I

(1).

Anyone using immovable ,property in 'violation of the
provisions and regulations of the plan may be ordered by .
the municipality to stop such use forthwith.

(2)

The municipality is authorized to undo all activities in
violation of the plan and charge such costs as connected
therewith to the violator.

1315. -

Building Permit.

(1)

No one may construct a building within a Town or
Country-planning area, not even when the contemplated
construction site is designated as such in the plan, unless he
has been' granted a building permit by the municipal
council or such municipal organ authorized to do so by the
municipal council.

(2)

The application for a building permit shall specify the
nature ofthe contemplated building.
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Art.' 1316. - Particulars in Application.

(1)

An application for a permit to build a house shall specify
whether such house shall be used as a dwelling-house only
or whether it shall be used for commercial or industrial
. purposes also.

(2)

An application for a permit to build a factory, a shop or
comm'ercial or industrial premises shall specify the nature
ofthe contemplated'commerce or industry.

(3)

An application for a permit to build a factoryor industrial
premises shall specify the effects of the activity for which
such building iserected on the environment and the public
health. The application for such permit will immediately be
sent to the Ministry of Land, Water and Environment. If
such effects are considered to be too great by die
municipality or this Ministry, the building permit is
refused.

Art. 1317. - Other Particulars.
The application shall sp~cify the time when the work should begin
and the costs of the contemplated. building.

.

.

Art. 1318. - Granting of Pennit.
The permit shall be deemed to be granted where the municipality
fails to inform the applicant of its refusal or of the conditions imposed for
the granting of the permit within three months from the application .
;" 1- • rhaving been made.
.I

Art. 1319. - Authorized Conditions.
,

,

"

(1)'
,, .,

(2)

I

The granting of thepermit may be made conditional upon
the applicant carrying out street work or laying pipes in
connection with the contemplated building.
It mayalso be made conditional upon the applicant
complying with specific requirements as to the size or type
ofthe building or the materials used. :
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Art. 1820. - Prohibited Conditions.
The granting of the permit may not be made conditional upon the
applicant employing specific persons in constructing the building or upon
the building being constructed by a particular frrm.

Art. 1821. - Creation ofServitude.

(1)

The granting ofthe permit may be made conditional upon
the applicant causing his neighbors to create in his favor a
servitude not to build.

(2)

Whosoever has been granted a permit may, failing
agreement, compel his neighbors to create such servitude in
his favor.

(3)

The compulsory creation of a servitude referred to in subArticle (2) shall be ordered by the Court which shall fix the
compensation to be paid.to the servient o.wner.
,

1

•

I

Art. 1822. - Absence of Permit.

(1)

Where the construction of a building' is ungertaken in the
absence of a building permit or in deviation of the permit,
the municipality mayorder that the construction be
stopped forthwith.

(2)

The municipality is authorized to undo all activities in
violation of the plan and charge such costs as connected
therewitH to thé viólatoi< ,'.

Art. 1828. - Provisions Regarding Individual Ownership: ..
Without prejudice to the provisions of the preceding Articles, the
provisions of the Title of this code on ownership shall apply as regards
the rights of owners of immovable property within Town or Countryplanning areas.
.'
I.
'
- ••
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BOOK V - OBLIGATIONS" " '

I,

TITLE I - CONTRACTS IN GENERAL
"

Art. 1324. - Contract Defmed.
A contract is an agreement wherebytWo or "morë persons as
between themselves create, vary or extinguish obligations.

Art. i325. - Provisions Applicable to Contracts.

(1)

The provIslOns of this Title shall apply to contracts
regardless of the rUl ture thereof and the parties thereto.
1

(2)

"

Nothing in this Title shall affect such special provisions
applicable to certain contracts as are laid down in Book VI
of this Code and in the Commercial Code.

Art. 1326. - Scope of Application ofthis Title.

(1)

The relevant provisions of this Title shall apply to
obligations notwithstanding that they do not arise out of a
contract.
'

(2)

Nothing in "this Title shall affect the special provIsIons
applicable to certain obligations by reason of their origin or
nature.

Chapter 1. - General Provisions

Art. 1327. - Freedom of Contract.
The parties are free to enter into a contract and to determine its
content.

Art. 1328. - Binding Character of Contract.
A contract validly entered into shall be binding upon the parties. It
can only be modified or terminated in accordance with its terms or by
agreement or as otherwise provided by law.
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Art. 1329. - Mandatory Rules.
Nothing in this Title shall restriet the application of mandatory
rules.

Art. 1330. - Modification hy the Parties.
The parties may derogate from or vary the effect of any of the
provisions of this Title, uniess they are of a mandatory nature.

Art. 1331. - Good Faith and Fair Dealing.

(1)

Each party must act in accordance with good faith and fair
dealing.

(2)

The parties may not exclude or limit this duty.

Art. 1332. - Usages and Practices.

(1)

The parties are bound by any usage to which they have
agreed and by any practices which they have established
between themselves.

(2)

The parties are bound bya usage that is widely known to
and reguIarly observed by parties in the particular field
concerned except where the application of such a usage
wouid be unreasonable.

Art. 1333. - Notice.
(1)

Where notice is required it may, uniess otherwise provided,
be given by any means apP,ropriate to, the·circu,mstances.

(2)

A not,ice is effective when it
IS glven.

(3)

reache~

the person to whom it

For the purpose of sulrArticle (2) a nQtice ."reaches" a
person when given to that person 'o'rally or delivered at'that
person'splace of domicile or personal mailing address or, if
the contract has arisen in' the course of that person's
business or professional activities, at that pèrson's place of
- business or business ,mailing address.
~_
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(4)

Unless the reClplent has determined the means of
communication, in the event that the notice has been
inaccurately communicated to the recipient by the person
or means of communication designated by the sender, the
notice as received is deemed to be the notice of the sender.

(5)

For the purpose of this article "notice" includes a
. declaration, demand, request or any other communication
of intention.

Art. 1334. - Defmitions.
In this Title:
(a)

where a party has more than one place of business the
relevant "pIace of business" is that which has the closest
relationship to the contract and its performance, having
regard to the circumstances known to or contemplated by
the parties at any time before or at the conclusion of the
contract;

.,
(b)

"debtor" refers to the party who is to perform an obligation
and "creditor" refers to the party who is entitled to
performance of that obligation; and

(c)

"writing" means any mode ofcommunication that preserves
a record of the information contained therein and is capable
ofbeing reproduced in tangible form.
·.f

"

Chapter 2. - Formation of Contracts

Art. 1335.':" Manner ofFormation.
A contract rriay be concluded eithei- by the acceptance of an offer or
by conduct ofthe parties that is sufficient to show agrèement.

Art.

\

1336. - Defmition of
,

Offer.

.'

. . A' propos~ for con,cluding a. contract constitutès an offer if it is
sufficien.tly definite and indicates the intention of the offeror to be bound
in case of acceptance.
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Art. 1337. - Withdrawal of Offer.
(1)

An offer becomes effective when it reaches the offeree.

(2)

An offer, even if it is irrevocable, may be withdrawn if the
withdrawal reaches the offeree before or at the same time as
the offer.

Art. 1338- Revocation of Offer.
(1)

Until a contract is concluded an offer may be revoked ifthe
revocation reaches the offeree before it has dispatched an
acceptance.

(2)

However, an offer cannot be revoked:
(a)

if it indicates, whether by stating a fixed time for
acceptance or otherwise, that it is irrevocable; or

(b)

if it was reasonabIe for the offeree to rely on the
offer as being irrevocable and the offeree has acted
in reliance on the offer.

Art. 1339. - Rejection of Offer.
An offer lapses when a rejection reaches the offeror.

Art. 1340. - Mode of Acceptanee.

(1)

A statement made by or other conduct of the offeree
indicating assent to an offer is an acceptance. Silence or
inactivity does not in itself amount to accept~ce.

(2)

An acceptance of an offer becomes effective when the
indication of assent reaches the offeror.

(3)

However, if, by virtue ofthe offer or as aresult ofpractices
which the parties have established between themselves or
of usage, the offeree may indicate assent by performing an
act without notice to the offeror, the acceptance is effective
when the act is performed.
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(4<)

The contract shall be deemed to be made at the place where
the indication of assent reaches the offeror.

Art. 1341. - .Duty to Accept.

.

"

(1)

No acceptance shall be required where a party is bound by
law or by a concession granted by the authorities to enter
into a contract on terms stipulated in advance.

(2)

In such a case, the contract shall be cómpleted'upon receipt
of the offer.

Art. 1342. - Invoices.
Particulars entered by a party in an invoice shall not bind the other
party unless they conform to a prior agreement or have been expressly
accepted by the other party.

Art. 1343. - Declaration ofIntent.
No person shall be deemed to make an offer where:

(a)

he declares his intention to give, to do or not to do
something but does not make his intentions known to the
beneficiary of the declaration; or ' "

(b)

he sends to another or posts up in a public place tariffs,
price-lists or catalogues or displays goods for sale to the
public.

Art. 1344. - Sale by Auction.

(1)

Whosoever offers a thing for sale by auction shall be
deemed to make a declaration of intention and not an offer.

(2)

In such a case, the contract shall be completed only where
the thing is knocked down upon the last bid being made.

Art. 1345. - Public Promise ofa Reward. '

(1)

A promise published by posters or in any other mmmer to
reward the person who will find an object which has been
lost or who will perform a certain act' shall be deemed
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accepted where a person brings the object back or performs
the. act, notwithstanding that he did not know of the
promise.'

(2)

The promisor shall give the promised rèward.

Art. 134~. - Time of AcceptaiIce.
An offer must be accepted within the time the offeror has fixed or, if
no time is fixed, .withi"1 a re~sonab1e I time. having regard to the
circumstances, including the rapidity of the means of communication
employed by the offeror. An oral offer must be accepted immediately
unless the circumstances indicate otherwise.

Art. 1347. - Acceptance Within a Fixed Period of Time.

(1)

A period of time for acceptance fixed by the offeror in a
telegram or a letter begins to run from the moment the
telegram is handed in for dispatch or from the date shown
on· the letter or, if no such date is shown, from the date
shown on the envelope. A period of time for acceptance
fixed by the offeror by means of instantaneous
communication begins to run from the moment that the
offer reaches the offeree. j.

(2)

Official holidays or non-business days occurring during the
period for acceptance are included in calculating the period.
However, if a notice of acceptance cannot be delivered at
the address of the offeror on the last day of the period
because that day falls on an official holiday or a nonbusiness day at the place of business of the offeror, the
period is extended until the first business day which
follows.

Art. 1348. - Late Acceptance. Delay in Transmission.

(1)

A late acceptance is nevertheless effective as an acceptance
if without undue delay the offeror so informs the offeree or
gives notice to that effect.

(2)

If a letter or other writing containing a late acceptance
shows that it has been sent in such circumstances that if its
. transmission had been normal it would have reached the
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offeror in due time, the late acceptance is effective as an
acceptance uniess, without undue delay, the offeror informs
the offeree that it considers the offer as having lapsed.

Art. 134<9. - Withdrawal of Acceptance.
An acceptance maybe withdrawn if the withdrawal reaches the
offeror before or at the same time as the acceptance would have become
effective.

Art. 1350. - Modified Acceptance or Counter-Offer.
(1)

A reply to an offer which purports to be an acceptance but
contains additions, limitations or other modifications is a
rejection of the offer and constitutes a counter-offer.

(2)

However, a reply to an offer which purports to he an
acceptance but contains additional or different terms which
do not materially alter the terms of the offer constitutesan
acceptance, unless the offeror, without undue delay, objects
to the discrepancy. If the offeror does not object, the terms
of the contract are the terms of the offer with the
modifications contained in the acceptance.

Art. 1351. - Writings in Confirmation.
If a writing which is sent within a reasonable time, ·after the
conclusion of the contract and which purports to be a confirmation of the
,contract contains additional or different term, such terms become part of
the contract, unless they materially alter the contract or the recipient,
without undue delay, objects to the discrepancy.

Art. 1352. - Conclusion of Contract Dependent on Agreement on
Specific Matters or in aSpecific Form.
Where in the course of negotiations one of the parties insists that
the contract is not concluded until there is agreement on specific matters
or in aspecific form, no contract is concluded before agreement is reached
on those matters or in that form.

Art. 1353. - Contract with Terms Deliberately Left Open.

(1)

If the parties intend to conclude a contract, the fact that
they intentionally leave a term to be agreed upon in further
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negotiations or to be determined by a third person does not
prevent a contract from coming into existence.

(2)

The existence of the ·contract is not affected by the fact that
subsequently:
(a) .

the parties reach no agreement on the term; or

(b)

the third person does not determine the term,

Provided that there is an alternative meansof rendering the
term definite that is reasonable in the circumstances, having regard
to the intention of the parties.

Art. 1354. - Negotiations in Bad Faith.

(1)

A party is free to negotiate and is not liable for failure to
reach an agreement.

(2)

However, a party who negotiates or breaks -off negotiations
in bad faith is liable for the losses caused to the other party.

(3)

It is bad faith, in particular, for a party to enter into or
continue. negotiations when intending not to reach an
agreement with the other party:

Art. 1355. - Duty ofConfidentiality.
Where information is given as confidential by one party in the
course of negotiations, the other: party is under a duty not to disclose that
information or to use it improperly for its own purposes, whether or not a
contract is subsequently concluded. Where appropriate, the remedy for
breach of that duty may include compensation based on the benefit
received by the other party.
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Chapter 3. - Validity

.,

.

,',

'
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Art. 1356. - Elements of Contract.
No valid contract shall exist uniess:
(a)

the parties are capable of contracting and give their consent
sustainable at law;

(b)

the contract is made in the form prescribed by law or by the
, parties, if any; and

(c)

the object of the contract
lawful.
I.t

sufficiently defined and is

IS

L

....

,

j

Section 1. - Capacity
Art. 1357. - Capacity to Conclude Contracts.

(1) ,

Every natural person has the capacity to conclude
contracts, subject to rules of law limiting this capacity for
determined categories ofpersons.

(2)

A' contract concluded by a natural person who lacks the
capacity to perform contracts may be avoided by the
natural person or body corporate that administers the
',. '
property of this person. t

. Section 2. - Consent .

Art. 1358. - Defmition ofMistake. . .
Mistake is an erro'neous assumption relating to faCts existing when
the contract was concluded.

Art. 1359. - Relevant Mistake.

(1) A party may only avoid the contract for mistake if, when the
contract was concluded, the mistake was of such importance
that areasonabie person in the same situation as the party in
error would only have concluded the contract on materially
different terms or would not have concluded it at all ifthe true
state of affairs had been known, and:
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(2)

(a)

the other party made the same mistake, or caused
the mistake, or knew or ought to have known of the
mistake and it was contrary to reasonable
commercial standards of fair dealing to leave the
mistaken party in error; or

(b)

the other party had not at the time of avoidance
acted in reliance on the contract.

However, a party may not avoid the contract if
(a)

it was grossly negligent in committing the mistake;
or

(b)

the mistake relates to a matter in regard to which
the risk of mistake was assumed or, having regard
to the circumstances, should be borne by the
mistaken party.

Art. 1360. - Fraud.
A party may avoid the contract when it has been led to conclude the
contract by the other party's fraudulent representation, including
language or practices, or fraudulent non~disclosure of circumstances
which, according to reasonable commercial standards of fair dealing, the
latter party should have disclosed.

Art. 1361. - Threat.
A party may avoid the contract when it has been led to conclude the
contract by the other party's unjustified threat which, having regard to the
circumstances, is so imminent and serious as to leave the first party no
reasonabIe alternative. In particular, a threat is unjustified if the act or
omission with which a party has been threatened is wrongful in itself, or it
is wrongful to use it as a means to obtain the conclusion of the contract.

Art. 1362. - Gross Disparity.

(1)

A party may avoid the contract or an individual term of it
if, at the time of the conclusion of the contract, the contract
or term unjustifiably gave the other party an excessive
advantage. Regard is to be had, among other factors, to:
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(a)

the fact that the other party has taken unfair
advantage of the first party's dependence,
reverential fear caused by family relationship or
subordinatión, economic distress or urgent needs,
or of its improvidence, ignorance, inexperience or
lack ofbargaining skill; and

(b)

the nature and purpose of the contract.

(2)

Upon the request ofthe party entitled to avoidance, a Court
may adapt the contract or term in order to make it accord
with reasonable commercial standards offair dealing.

(3)

A Court mayalso adapt the contract or term upon the
request of the party receiving notice of avoidance, provided
that that party informs the other party of its request
promptly after receiving such notice and before the other
party has acted in reliance on it. The provisions of subArticle (2) ofArticle 1385 apply accordingly.

Art. 1363 - Third Persons.

(1)

Where fraud, threat, gross disparity or a party's mistake is
imputable to, or is known or ought to be known by, a third
person for whose acts the other party is responsible, the
contract may be avoided under the same conditions as if the
behavior or knowledge had been that of the party itself

(2)

Where fraud, threat, gross disparity is imputable to a third
person for whose acts the other party is not responsible, the
contract may be avoided if that party knew or ought to
have known of the fraud, threat or disparity, or has not at
the time of avoidance acted in reliance on the contract.

Section 3. - Form of the Contract
Art. 1364. - Form ofContracts.

(1)

Unless otherwise provided, no special form shall be
required and a contract is concluded, modified or
terminated by the mere agreement of the parties, without
any further requirements.
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(2)

Where a special form is expressly prescribes by law such
form shall be observed.

(3)

The parties may stipulate that the contract shall be made
in a special form.

Art. 1365. - Effect ofProvisions as to Form.

(1)

Where a special form is prescribed by law and not
observed there shall be no contract but a mere draft of a
contract.

(2)

A contract shall be valid notwithstanding that fiscal
provisions, such as provisions relating to stamp duty or
registration fee, have not been complied with.

(3)

Unless otherwise provided, a contract shall be valid
notwithstanding that prescribed measures of publication
have not been complied with.

Art. 1366. - Preliminary Contracts.
Preliminary contracts shall be made m the form prescribed m
respect of final contracts.

Art. 1367. - Variations.
A contract made in a special form shall be varied in the same form.

Art. 1368. - Contracts Relating to Immovables.

(1)

A contract creating or assigning rights in ownership or
bare ownership on an immovable or an usufruct,
servitude or hypothec of an immovable shall be in writing
and registered with a Court or notary.

(2)

Any contract by which an immovable is divided and any
compromise relaJing to an immovable shall be in writing
and registered with a Court or notary.
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Art. 1369. - Contracts Made with a Public Administration.

Any contract binding the Government or a public administration
shall be in writing and registered with a Court, public administration or
notary.
Art. 1370. - Contracts for a Long Period of Time.

The following contracts shall be in writing:
(a)

contracts of suretyship;

(b)

insurance contracts; and

(c)

any other contract in respect of which such form
required.by law.

IS

Art. 1371. - Agreed Form.

A contract which the parties agree to, make in a special form not
required by law shall not be deemed to be completed until it is made in
the agreed form.
Art. 1372. - Written Form.

(1)

Any contract required to be in writing- shall be supported
by a special document signed by all the parties bound by
the contract.

(2)

Each party may reqUlre that it
witnesses.

IS

attested by two

Art. 1373. - Signature.

(1)

Any party bound by a contract shall affix his handwritten
signature thereto.

(2)

Where a party cannot write, he may affix his thumbmark.

(3)

The signature or thumb-mark of a blind or illiterate
person shall not bind him unless it is authenticated by a
notary, registrar or judge acting in the discharge of his
duties.
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Art. 1374. - Witnesses. - 1. Capacity.

(1)

Where witnesses are required by law or agreement, they
shall be, of age and not judicially interdicted, unless
otherwise expressly p'rovide~.

(2)

Sex or nationality shall not be considered in determining
the capacity to act as witness.

Art. 1375. - 2. Duties.

(1)

Where necessary, the witnesses shall certify that a
contract made and the terms thereof.

(2)

Unless they act expressly as sureties, the witnesses shall
"not guarantee the performance of the contract.

Art. 1376. - Merger Chiuse.

t.

A contract in writing which, contains.~ clause indicating ,that the
writing completely embodies the terms on which the parties have agreed
cannot be contradicted or supplemented by evidence of prior statements or
agre~ments. However" such statemel(ts.qr agreements ,may be used to
. interpret the writing.
.-

• *

Art. 1377. - Written Modification Clàuses.
A contract in writing which contains ra clause reqUlrmg any
modification or termination by agreement to be in whting may not be
otherwise modified'or terminated. However, a p'arty may be precluded by
its conduct from asserting such a clause to the extent that the other party
has acted in reliance on that conduct.

Section 4. - Object ofthe Contract
Art. 1378. - Initial Irnpossibility.

(1)

The mere fact that at the tiine of the conclusion of the
contract the performance of the obligation assumed was
impossible does not affect the validity ofthe contract.,

(2)

The mere fact that at the time of the conclusion of the
contract a party was not enti.tled to_ dispose of the assets ~o
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which the contract relates does not affect the validity of the
contract.

Art. 1379. -Contracts Contrary to Good Morals, Public Order or
Mandatory Rules ofLaw.

(1)

A contract which by its content or necessary implication is
contrary to good morals or public order is null and void.

(2)

Violation of amandatory rule of law entails nullity of the
contract; if, however, such a rule of law is intended solely
for the protection of one of the parties to the contract, the
contract may only he avoided by that party.

(3)

Mandatory rules oflaw which do not purport to invalidate
contracts contrary to them, shall not entail that these contracts are null and void or may be avoided.

Art. 1380. - Anti-Corruption Provision.
The following contracts which, either directly or through
intervening persons, are intended as a means of acquiring property, are
null and void and oblige theperson who acquired the property to pay
damages to whoever sustains injury as aresuIt ofthe contract:
(a)

contracts pertaining to the acquisition by judges, members
of the office of the public prosecutor, assistant judges,
clerks, advocates, executing officers and public notaries, of
property in respect of which procedures are pending before
.the Court in whose jurisdiction they exercise their
profession;

(b)

contracts pertaining to the acqUlsltlOn by civil servants,
public servants, officials of government agencies,
government officials of property which is sold by them or
before them;

(c)

contracts pertaining to the acquisition by persons holding
public office ofproperty which belongs to the State·or other
public bodies and of which .the management has been
entrusted to them.
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Art.

1881. -

Actio PauJiana.

(1)

If a debtor enters into a j uridical act, in circumstances in
which he knew or ought to have known that his act would
adversely affect the recourses of one or several of his
creditors against his patrimony, the act may be declared
inopposable; any creditor whose recourses have been
adversely affected by the juridical act may invoke this
ground for inopposability, irrespective of whether his claim
has arisen before or after the act.

(2)

Acts by gratuitous title excepted, a juridical act, either
multilateral or unilateral and directed at one or more specifically determined persons, can only be declared
inopposable because of prejudice to acreditor, if those
persons with whom or in respect of whom the debtor
performed the juridical act knew or ought to have known
that prejudice to oneor more creditors would reslilt from
it.

(3)

Where a juridical act by gratuitous title is declared
inopposable because of .prejudice, the inopposability does
not affect the rights of a beneficiary who neither knew nor
ought to have known that prejudice to one er more
creditors would be the result of the juridical act, but only to
the extent that this beneficiary shows that, at the time of
the declaration or the institution of the action in
inopposability, he did not derive profit from the juridical
act..

(4)

The inopposability may only benefit the creditor attacking
the juridical act, and extends no further than necessary to
remove the prejudice which he has experienced.

(5)

Rights which third parties in good faith have acquired,
other than by gratuitous title, in property which was the
object of the annulled juridical act shall be respected. With
respect to a third party in good faith who has acquired
property by gratuitous title, the annulment shall have no
effect to the extent that he shows that at the time the
property is claimed from him he does not derive profit from
the juridical act.
.
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Art. 1382. - Presumption That Both Parties Knew ofthe Prejudice
to Creditors.

(1)

If the juridical act which has adversely affected one or
several creditors has been performed within the year
preceding the time the ground for annulment was invoked,
and if the debtor had not bound himself to that juridical act
prior to such period, there is a presumption that, on both
sides, one knew or ought to have known that prejudice to a
creditor or creditors would be the result of the juridical act.
(a)

in contracts whereby the value of the obligation on
the debtor's side considerably exceeds that of the
obligation on the other side;

- (b)

in juridical acts to pay or to secure an obligation
which is hot exigible;

(c)

"

,

·1

(d)

in juridical acts performed by a debtor, who
natural person, with or with respect to:

IS

a

(i)

his spouse, his adopted child or foster child, or
a relative by blood or marriage up to the third
degree;

(ii)

alegal person in which he, his spouse, adopted
child or foster child, or relative by blood or
marriage up to the tliird degree is an officer or
director, or a body corporate in which the
aforementioned persons, either separately or
jointly, hold as shareholders, directly or
indirectly, at least one half of the issued stock;

in juridical acts performed by a debtor, who is a
body corporate, with or with respect to a natural
person
(i)

who is an officer or director of that body
corporate, or with or with respect to his
spouse, adopted child or foster child, or
relative by blood or marriage up to the third
degree;
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(e)

(ii) ,

who, whether or not together with his spouse,
adopted child or foster child, or relative by
blood or marriage up to the third degree,
holds, as a shareholder, directly or indirectly,
at least one half of the issued stock;

(iii)

whose spouse, adopted child or foster child, or
relative by blood or marriage up to the third
degree, hold as shareholders, separately or
jointly, directly or indirectly, at least one half
of the issued stock;

in juridical acts performed by a debtor, who is a
body corporate, with or with respect to another
body corporate, if
, "
(i)
.

.

one of these body corporates is an officer of
the other;
~

, (ii)

an officer of one of these body corporates,
himself a natural person, his spouse, adopted
child or foster child, or relative by blood or
marriage up to the third degree is an officer of
the other body corporate;

(iii)

an officer, 'who is a natu'ral person, or a
director of one of these body corporates, or
his spouse, adopted child or foster child, or
relative by blood or marriage up to the third
degree, separately or jointly, hold as
shareholders, directly or indirectly, at least
one half of the issued stock;

(iv)

the same body corporate or the same natural
person, whether or not together with his
spouse, adopted child or foster child, or
relative by blood or marriage up, to the third
degree, holds, directly or indirectly, at least
one half of the issued stock in both body
corporates;
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(f)

in juridical acts performed b-y a debtor, who is a
bodycorporate, with or with respect to a group
company.

(2)

A spouse includes any other partner in life.

(3)

A foster child is a person who has been durably looked after
and educated as one's own child.

(4)

An officer, director or shareholder includes a person who
had that capacity less than a year prior to the juridical act.

(5)

A body corporate includes a body corporate-officer, if the
officer of the body corporate-officer is itself a body
corporate.

Art. 1383. - Presumption that the Debtor Knew ofthe Prejudice to
Creditors.
In the event of prejudice caused by a juridical act by gratuitous
title which the debtor has performed within the year preceding the time
the ground for annulment was invoked, there is a presumption that he
knew or ought to have known that prejudice to one or several creditors
would be the result of the juridical act.
Art. 1384. - Party.
For the purposes of the three preceding articles, a debtor includes a
person against whose property recourse can be taken for the obligation of
another.
Section 5. - Avoidance of the Contract
Art. 1385. - Confrrmation..
If the party entitled to avoid the contract expressly or impliedly
confirms the contract after the period of time for giving notice of
avoidance has begun to run, avoidance of the contract is excluded.
Art. 1386. - Loss of Right to Avoid.

(1)

If a party is entitled to avoid the contract for mistake but
the other party declares itself willing to perform or
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performs the contract as it was understood by the party
entitled to avoidance, the contract is considered to have
been concluded as the latter party understood it. The other
party must make such a declaration or render such performance promptly after having been informed of the manner
in which the party entitled to avoidance had understood the
contract and before that party has acted in reliance on a
notice of avoidance.

(2)

After such a declaration or performance the right to
avoidance is lost and any earlier notice of avoidance is
ineffective.

Art. 1387. - Notice of Avoidance.

The right of a party to avoid the contract is exercised by notice to
the other party.
Art. 1388. - Time Limits.

(1)

Notice of avoidance shall be given within a reasonable time,
having regard to the circumstances, after the avoiding
party knew or could not have been unaware of the relevant
facts or became capable of acting freely.

(2)

Where an individual term of the contract may be avoided
by a party under Article 1362, the period of time for giving
notice of avoidance begins to run when that term is
asserted by the other party.

(3)

This article does not prevent the avoidance as a defense.

Art. 1389. - Avoidance hy Court.

(1)

Avoidance may also be pronounced by the Court upon
request of a party.

(2)

The ruies on avoidance by notice are applicable mutatis
mutandis.

Art. 1390. - Partial Avoidance.

Wherea ground of avoidance affects only individual terms of the
avoidance is limited t9 those terms uniess, having

-~contract,_the_effect of
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regard to the circumstances, it is unreasonable to uphold the remaining
contract.

Art. 1391. - Retroactive Effect of Avoidance.
(1)

Avoidance takes effect retroactively.

(2)

On avoidance either party may claim restitution of
whatever it has supplied under the contract or the part of it
avoided, provided that it concurrently makes restitution of
whatever it has received under the contract or the part ofit
avoided or, if it cannot make restitution in kind, it makes an
allowance for what it has received.
•

Art. 1392. - Darnages.
Irrespective of whether or not the contract has been avoided, the
party who knew or ought to have known of the ground for avoidance is
liable for damages so as to put the other party in the same position in
which it would have been ifit had not concluded the contract.

Art. 1393. - Mandatory Character ofthe Provisions.
The provisions of this Chapter are mandat9ry, except insofar as they
relate to the binding force of mere agreement, initial impossibility or
mistake.

Art. 1394. - Unilateral Declarations.
The provisions ofthis Chapter apply with appropriate adaptations to
any communication ofintention addressed by one party to the other.

Chapter 4. - Content of the Contract
Section 1. - General Provisions

Art. 1395. - Express and Implied Obligations.
The contractual obligations ofthe parties may be express or implied.

Art. 1396. - Implied Obligations.

(1)

Where the parties to a contract have not agreed with
respect to a term which is important for a determination of
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their rights and duties, a term which is appropriate in the
circumstances shall be applied.

(2)

In determining what is an appropriate term regard shall be
had, among other factors, to
(a)

the intention ofthe parties;

(b)

the nature and purpose ofthe contract;

(c)

good faith and fair dealing;

(d)

reasonableness; and

(e)

practices established between the parties and
usages;

Art. 1397. - Co-operation between the Parties.
Each party shall co-operate with the other party when such
cooperation may reasonably be expected for the performance of that
party's obligations.

Art. 1398. - Duty to Achieve aSpecific Result. Duty of Best Efforts

(1)

To the extent that an obligation of a party involves a duty
to achieve a specific result, that party is bom{d to achieve
that result.

(2)

To the extent that an obligation of a party involves a duty
of best efforts in the performance of an activity, that party
is bound to make such efforts as would be made by a
reasonable person of the same kind in the same
circumstances.

Art. 1399. - Determination of Kind ofDuty Involved.
In determining the extent to which an' obligation of a party involves
a duty ofbest efforts in the performance of an activity or a duty to achieve
aspecific result, regard shall he had, among other factors, to: .
(a)

the way
contract;

In

which the obligation is expressed
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In

the

(b)

the contractual price and other terms ofthe contract;

(c)

the degree of risk normally involved in achieving the
expected result;

(d)

the ability of the other party to influence the performance
of the obligation.

Art. 1400. - Determination of Quality of Performance.
Where the quality of performance is neither fixed by, nor
determinable from, the contract a party is bound to render a performance
of a quality that is reasonable and not less than average in the
circumstances.
Art. 140 1. - Price Determination.

(I)

Where a contract does not fix or make prOVIsIon for
determining the price, the parties are considered, in the
absence of 'any indication to the contrary, to have made
reference to the price generally charged at the time of the
conclusion of the contract for such performance in
comparable circumstances in the trade concerned or, if no
such price is availäble, to areasonabie price.

(2)

Where the price is to be determined by one party and that
determination is manifestly unreasonable, areasonabie
price shall be substituted notwithstanding any contract
term to the contrary.

(3)

Where the price is to be fixed by a third person, and that
pers<;m cannot or wil! not do so, the price shall be a
reasonabie price.

(4)

Where the price is to be p.xed by reference to factors which
do not exist or have ceased to exist or to be accessibIe, the
,nearest equivalent factor shall be treated as a substitute.

Art. 1402. - Contract for an Indefinite Period.
A contract for an indefinite period may be ended by either party by
giving notice a reasonabie time in advance.
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Section 2. - Effect ofStandard Terms
Paragraph 1. - Standard Terms in General

Art. 1408. - Contracting Dnder Standard Terms.

Art.

(1)

Standard terms are provisions which are prepared in
advance for general and repeated use by one party and
which are actu~ly used without negotiation with the other
party.

(2)

Where one party or both parties use standard terms in concluding a contract, the genera! rules on formation apply,
subject to Articles 1404-1406.

1~04. -

.

Surprising Terms.

(1)

No term contained in standard terms which is of such a
character that the other party could n~t reasonably have
expected it, is effective unless it has been expressly accepted
by that party.

(2)'

,In determining whether a term is "of such a character
regard is to be had to its content, language and presentation.

Art. i405. - Conflict between Standard Terms and Non-Standard
Terms.
In case of conflict between a standard term and a term which is not a
standard term the latter
prevails.
,

Art. 1406. - Battle ofForms.
Where both parties use standard terms and reach agreement except
on those terms, a contract is concluded on the basis of the agreed terms
and'of any standard terms which are common in substance unless one
party clearly indicates in advance, or later and without undue delay
informs the other party, that it does not intend to be bound by such a
contract.

Paragraph 2: Standard Terms Used vis-à-vis Consumers

Art. 1407. - Standard Terms Used Vis-a-vis a Consumer

(1)

A consumer is a natural person who, in concluding a
contract, is acting for purposes which are outside his trade,
business or profession.

(2)

The consumer, is bound by the standard terms even if, at
the time of entering into the contract, the merchant
invoking the standard terms, understood or ought to have
understood that the consumer did not know the content of
the standard contract terms.

(3)

A consumer is not bound by the standard contract terms if
the merchant has not afforded the consumer areasonabIe
opportunity to take cognizance of the standard contract
terms. The contract shall, however, continue to bind the
parties upon the terms agreed if it is capable of continuing
in existence without the standard contract terms.

(4)

The merchant has afforded the consumer areasonabIe
opportunity as referred to in the preceding sub-Article, if
(a)

he has given a copy of the standard contract terms
,to the con~umer before ?r at the. ~ime of entering,
the contract,
'

(b)

or, if this is not reasonably possible, the merchant
has informed the consumer, before the formation of
the contract, that he has the conditions available for
inspection, and that they will be, sent .Jo the
consumer upon request, without delay and at the
cost of the,merchant.
I

Art. 1408. - Unfairness ofStandard Terms Used Vis-:-a-vis Consumer

(1)

If a standard contract term is regarded as unfair, it shall not
be binding on the consumer. The contract shall, however,
continue to bind the parties upon the terms agreed if it is
capable of continuing in existence without the unfair
standard contract terms.
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(2)

A standard contract term shall be regarded as unfair if,
contrary to the requirement' of good faith, it causes a
significant imbalance in the parties' rights and obligations
arising under the contract, to the detriment of the
consumer.

(3)

The unfairness of a standard contract term
assessed, taking into account the nature of the
services for which' the contract was concluded,
terms of the contract and all the circumstances
the conclusion of the contract.

(4)

Assessment of the unfair nature of the standard contract
terms shall relate neither to the definition of the main
su'bject-matter of the contract nor to the adequacy of the
prlce and remuneration to be paid for the services or goods
supplied insofar as' these terms are in plain intelligible
language.

shall be
goods or
the other
attending

Art. 1409. - Interpretation
(1)

A merchant shall ensure that any written term of a contract
is expressed in plain, intelligible language. Where there is
doubt about the meaning of a written term, the
interpretation most favorable to the consumer shall prevail.
This rule on interpretation shall not apply in the context of
the procedure laid down in Article 1411.

Art. 1410. - Grey List

The terms in the following non-exhaustive list are presumed to be
unfair:
(a)

a term excluding or limiting the legal liability of a
merchant in the event of the death of a consumer or
personal injury to the latter resulting from an act or
omission ofthe merchant;

(b)

a term' excluding or limiting the legal liability of a
merchant in the event ofloss of or injury to the consumer's
property resulting from an act or omission ofthe merchant;
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(c)

a term inappropriately excluding or limiting the legal
rights of the consumer vis-à-vis the merchant or another
party in the event of total or partial non-performance or
inadequate performance by the merchant of any of the
contractual obligations, including the option of offsetting
an obligation owed to the merchant against any claim
which the consumer may have against him;

(d)

a term making an agreement binding on the consumer
whereas provision of services by the merchant is subject to
a condition whose realization depends on the latter's will
alone;

(e)

a term permitting the merchant to retain sums paid by the
consumer where the latter decides not to conclude or
perform the contract, without providing for the consumer
to receive commensurate compensation from the merchant
where the latter is the party canceling the contract;

(f)

a term requiring any consumer who fails to fulfill his
obligation to pay a disproportionately high sum in
compensation;

( g ) a term authorizing the merchant to terminate the contract
on a discretionary basis where the same facility is not
granted to the consumer, or permitting the merchant to
retain the sums paid for goods or services not yet supplied
by him where it is the merchant himself who terminates the
contract;
(h)

a term enabling the merchant to terminate a contract of
indeterminate duration without reasonable notice except
where there are serious grounds for doing so;

(i)

a term which provides for automatic extension of a contract
of fixed duration unless the consumer indicates to the
contrary, when the deadline fixed for the consumer to
express this desire not to extend the contract is
unreasonablyearly;

U)

a term enabling the merchant to alter the terms of the
contract unilaterally without a valid' reason which is
specified in the contract;
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(k)

a term enabling the merchant to alter unilaterally without a
valid reason any characteristics of the product or service to
be provided;

(1)

a term providing for the price of goods to be determined at
the time of delivery or allowing a merchant to increase the
price without in both cases giving. the consumer a
corresponding right to cancel the contract if the final price
is too high in relation to the price agreed when the contract
was concluded;

(m)

a term giving the merchant the right to determine whether
the goods or services supplied are in conformity with the
contract, or giving him the exclusive right to interpret any
term of the contract;

(n)

a term limiting the merchant's obligation to respect
commitments undertaken by his agents or making his
commitments subject to compliance with a particular
formality;

(0)

a term obliging the consumer to fulfill all his obligations
where the merchant does not perform his;

(p)

a term giving the merchant the possibility of transferring
his rights and obligations under the contract, where this
may serve to reduce the guarantees for the consumer,
without the latter's agreement; and

(q)

a term excluding or hindering the consumer's right to take
legal action or exercise any other legal remedy, particularly
by requiring the consumer to take ·disputes exclusively to
arbitration, unduly restricting the evidence available to him
or imposing on him a burden of proof which should lie with
another party to the contract.

Art. 1411. - Group.Actionand PublicAction
(1) .

If a body corporate or governmental body referred to in
sub-Article (2) suspects certain standard contract terms to
be unfair, it may bring proceedings for an injunction
against any merchant or person recommending the use of
such a term in contracts concluded with consumers.
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(2)

The proceedings may be instituted by:
(a)

a body corporate whose purpose is, according to its
articles of association, to take care of the interests of
consumers;

(b)

a body corporate whose purpose is, according to its
articles of association, to prevent unfair competition;
or

(c)

any governmental body whose legal duty is to
monitor consumer interests or unfair competition.

(3)

The Court on an application by a body corporate or
governmental body may grant an injunction on such terms
as it thinks fit.

(4)

The proceedings are brought before the Court of the place
at which the merchant or the person who recommends the
use of the unfair contract terms has its place of business or,
if he does not have a place of business, before the Court of
the place at which the merchant or person who
recommends the use of the unfair 'contract terms is
domiciled. If the merchant has neither a place of business
nor a domicile in Eritrea, the proceedings are to be brought
before the Court of the place at which the body corporate or
governmental body which challenges the standard contract
term or terms has its pIace of business.

Chapter 5: - Interpretation

Art. 1412. - Intention ofthe Parties.

(1)

A contract shall be interpreted according to the common
. intention of the parties.

(2)

If such an intention' cannot be established, the contract
shall be interpreted according to the meaning that
reasonable persons of the same kind as the parties would
give to it in the same circumstances.

(3)

The Court may not make a contract for the parties under
the guise of interpretation.
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Art. 1413. - Interpretation of Statements and Other Conduct.

(1)

The statements and other conduct of a party shall be
interpreted according to that party's intention if the other
party knew or could not have been unaware of that
intention.

(2)

If the preceding. sub-Article is not applicable, such
statements and other conduct shall be interpreted
according to the meaning that areasonable person of the
same kind as the other party would give to it in the same
circumstances.

Art. 1414. - Relevant Circumstances.
In applying Articles 1412 and 1413, regard shall be had to all the
circumstances, including:
(a)

preliminary negotiations between the parties;

(b)

practices which the parties have established between
themselves;

.

,

(c)

the conduct of the parties subsequent to the conclusion of
the contract;

(d)

the nature and purpose of the contract; .

(e)

the meaning commonly given to terms and expressions in
the trade concerned; and

(f)

usages.

Art. 1415. - Reference to Contract or Statement as a WhoIe.
Terms and expressions shall be interpreted
whole contract or statement in which they appear.

In

the light of the
,

Art. 1416. - All Terms to he Given Effect.
Contract terms shallbe interpreted so as to give effect toall the
terms rather than to deprive some of them of effect.
sas

.

Art. 1417. - Contra Proferentum Ruie.
If contract terms supplied by one party are unclear, an interpretation
against that party is preferred.

Art. 1418. - Gratuitous Contracts.
The obligations assumed by a party who derives no advantage from
the contract shall be interpreted in his favor.

Art. 1419'- - Linguistic Discrepancies.
Where a contract is drawn up in two or more langu.age versions
which are equally authoritative, in case of discrepancies 'between the
versions, the version in which the contract was origi~ally drawn up will
prevail, unless the circumstances of the case indicate the contrary.
Chap~er 6. -

Performance

Section 1. - Performance in Genera!
Art. 1420. - Time of Performance.
A party must perform lts obligation;:

(a)

if a time is fIxed by or determinable from the contract, at
that time;

(b)

if a period of time is fixed by or determinable from the
contract, at any time within that period unless
circumstances indicate that the other party.is to choose a
time; or

(c)

in any other case, within a reasonable time after the
conclusion ofthe contract.

1

Art. 1421. - Performance at One Time or in Installments.
In cases under Article 1420, sub-Articles (b) or (c), a party must
perform its obligations at one time if that performance can be rendered at
one time and the circumstances do not indicate otherwise.
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Art. 1422. - Partial Performance.

(1)

The creditor may reject an offer to perform in part at the
time performance is due, whether or not such offer is
coupled with an assurance as to the balance of the
performance, unless the creditor has no legitimate interest
in so doing.

(2) . Additional expenses caused to the creditor by partial
performance are to be borne by the debtor without
prejudice to any other remedy.

Art. 1423. - Order of Performance.

.

.

(1)

To the extent that the performances of the parties can be
rendered simultaneously, the parties are bound to render
them simultaneously unless the circumstances indicate
otherwise.

(2)

To the extent that the performance of only one party
requires a period of time,.that party is bound to render its
performance first, unless the, circumstances indicate
otherwise.

Art. 1424. - Earlier Performance.

(1)

The creditor may reject an earlier performance unless he
has no legitimate ihterest
in so doing.,
.

(2)

Acceptance by a party of an earlier performance does not
affect the time for the performance of its own obligations if
that time has been fixed irrespective of the performance of
the other party's obligations.

(3)

Additional expenses caused to the 'creditor by earlier
performance are to be borne by the debtor, without
prejudice to any other remedy.·

Art. 1425. - Place of Performance.

(1)

If the place of performance is neither fixed by, nor
determinable from, the contract, a party is to perform:
385

(2)

(a)

a monetary obligation, at the creditor's place of·
business or, in the absence thereof, at the place
where the creditor is domiciled; or

(b)

any other obligation, at its own place of business or,
in the absence thereof, at the place where it is
domiciled.

A party must bear any increase in the expenses incidental
to performance which is caused by a change in its pIace of
business or place of domicile subsequent to the conclusion
ofthe contract.

Art. 1426. - Payment hy Cheque or Other Instrument.

(1)

Payment may be made in any form used in the ordinary
course of business or social conduct at the pIace for
payment.

(2)

However; a creditor who accepts, either by virtue of subArticle (1) or v6Iuntarily, a cheque, any other order to pay
or a promise to pay, is presumed to do 150 only on condition
that it will be honored.

Art. 1427. - Payment hy Funds Transfer.

.

'

UnIes~' the 'creditor has indicated a particular account,

(1)

payment may be made by a trëinsfer to any of the financial
institutions in which the creditor has made it known that
he has an account.
I

•

"

(2)

t"

'.

In case of payment by a transfer the debtor is released
when the transfer to the creditor's financial institution
becomes effective.

Art. 1428. - Currency ofPayment.

(1)

If a monetary obligation is expressed in a currency other
than that of the place for payment, it may be paid by the
debtor in the currency of the place for payment unless

(a)

that currency is not freely convertible; or
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(b)

the parties have agreed that payment should be
made only in the currency in which the monetary
obligation is expressed.

(2)

If it is impossible for the debtor to make payment in the
currency in which the monetary obligation is expressed, the
creditor may require payment in the currency of the place
for payment, even in the case .referred to in sub-Article (1)
(b).

(3)

Payment in the currency 'of the place for payment is to be
made according to the applicable rate of exchange
prevailing there when payment is due.

(4)

However, if the debtor has not paid at the time when
payment is due,' the creditor may require payment
according to the applicable rate of exchange prevailing
either when payment is due or at the time of ,actual
payment.

Art. 1429. - Currency Not Expressed.
Where a monetary obligation, is not expressed in a particular
currency, payment must be made in the currency of the place where
JI
payment is to be made.

Art. 1430. - Costs of Performance.
Each party shall bear the costs of performance of its obligations.
t ..

t4'

•

Art. 1431. - Irnputation of Payments.

(1)

A debtor o~ing se,,;eral monetary obligations to the same
creditor may specify at the time of payment the obligation
to which he intends the payment to be :applied. However,
the payment is imputed first to any expenses, then to
interest due and finally the principal.

(2)

, If the debtor -makes no such specification, the creditor may,
within a reasonable time after payment, declare to the
debtor the obligation to which -he imputes the payment,
provided that the obligation is due and undisputed.
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(3)

In the absence of imputation under sub-Articles (1) or (2),
payment is imputed to that obligation which satisfies one of
the following criteria and in the order indicated:
(a)

an obligation .which is due or which is the first to
fall due;

(b)

the. obligation for which the creditor has least
security;

(c)

the obligation which is the most burdensome for the
debtor;

(d)

the obligation which has arisen first.

If none of the preceding criteria applies, payrnent is imputed to all
the obligations proportionally.

. Art. 1432. - Imputation ofNon-Monetary Obligations.
Article 1431 applies with appropriate adaptations to the imputation
of performance of non-monetary obligations.

Art. 1433. - Application for Public Permission.
Where the law requires a public permission affecting the validity of
the contract or its performance and neither that law nor the circumstances
indicate otherwise, the party whose performance requires permission shall
take the necessary measures.

Art. 1434. - Procedure in Applying For Permission.

(1)

The party required to' take the measures necessary to
obtain the permission shall do so without undue delay and
shall bear any expenses incurred.

(2)

(That party shall whenever appropriate give the other party
notice of the grant or 'refusal of such permission without
undue delay.

Art. 1435. - Permission Neither Granted Nor Refused.
(,1)

If, notwithstanding the fact that the party responsible has
taken all measures required, permission is neither granted
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nor refused within an agreed period or, where no period has
been agreeçl, within a reasonable time from the conclusion
of the contract, either party is entitled to terminate the
contract.

(2)

Where the permission affects some terms only, sub-Article
(1) does not apply if, having regard to the circumstances, it'
is reasonable to uphold the remaining contract even if the
permission is refused.

Art. 1436. - Permission Refused.

(1)

The refusal of a permission affecting the validity of the
contract renders the contract void. If the refusal affects
the validity of some terms only, only such terms are void
if, having regard to the circumstances, it is reasonable to
uphold the remaining contract.

(2)

Where the refusal of a permission renders the performance
of the contract impossible in whole or in part, the rules on
non-performance apply.

Section 2. - Hardship
Art. 1437. - Contract to he Ohserved.
Where the performance of a contract becomes more onerous for one
of the parties, that party is nevertheless bound to perforni its obligations
subject to the following provisions on hardship.

Art. 1438. - Definition of Hardship.
There is hardship where the occurrence of events fundamentally
alters the equilibrium of the contract either because the cost of a party's
performance has increased or because the value of the performance a party
receives has diminished, and:
(a)

the events occur or become known to the disadvantaged
party after the conclusion of the contract;

(b)

the events could not reasonably have been taken into
account by the disadvantaged party at the time of the
conclusion of the contract;
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Art.

(c)

the events are beyond the control of the disadvantaged
party; and

(d)

the risk of the events
disadvantaged party.

1489.- Effects

was not assumed by the

ofHardship.

(1)

In case of hardship the disadvantaged party is entitled to
request renegotiations. The request shall be made without
undue delay and shall indicate the ground~ on which it is
based.

. (2)

The request for renegotiations does not in itself entitle the
disadvantaged party to withhold performance.

(3)

Upon failure to reach agreement within a reasonable time
either party may resort to the Court.

(4)

Ifthe Court finds hardship it may, ifreasonable,
(a)

terminate the contract at a date and on terms to be
fixed;or

(b)

adapt the contract with a View to restoring its
equilibrium.

Chapter

7: - Modalities ofOhligations

Section 1. - Special Terms of Obligations or Contracts
Paragraph 1. - Provisions as to Time

Art.

1440. -

Applicability.

Where an act of a legal nature is to be performed after a certain
period of time from the date of concluding the contract or any other date,
such period shall be reckoned in accordance with the provisions of this
section.

Art. 1441. - Determination of Period.

(1)

A period established by a law, other legal acts, a
transaction, or designated by a Court shall be determined
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by a calendar date or by the expiry of a period of time
which shall be calculated by years, months, weeks, days, or
hours.

(2)

A period mayalso be determined by specifying an event
which must inevitably take pIace afterwards.

Art. 1442. - Commencement of Period Determined hy Period of
Time.
The running of a period determined by a period of time shall
commence on the following day <;lfter the calendar date or ensuing of the
event by which its commencement is determined.

Art. 1443. - Ending ofPeriod on Non-Work Day.
If the last day of a period comes on a non-work day, the next work
day following shall be considered to be the day of ending of the period.

Art. 1444. - Procedure for Performing Actions on Last Day of
Period.

(1)

If a per~od has been establishe~ for per~orming something,
it may be fulfilled up to 2~:09 hours of the last day of the
period.
.

(2)

However, if this action had to be performed in an
organization, the period shall expire at the hour when in
this organization the respective oper,ations terminate
..
according to the establis~e? rules.

(3)

Where the periodis fixed in weeks, the debt shall be due on
the last day of such period, the day of the making of the
.
contract not beingincluded.

(4<)

Where the period is fixed in months, the debt shall be due
on such day of the last month as corresponds by its number
to the day of the making of the contract.

Art. 1445. - Period Extended.
Where the period is extended, the new period shall, unless otherwise
agreed, begin to run from the day following the day on which the first
period expired.
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Art. 1446. - BenefitofPeriod of Time.
The period of time shall be deemed to be fixed for the benefit of the
debtor unless the contract or the circumstances show that it is also fixed
for the benefit of the creditor.

Art. 1447. - Waiving of Benefit of Time.

(1) .

The debtor may perform his obligations before the expiry
of the agreed period of time unless the contrary intention of
the parties can be inferred from the. terms or nature of the
contract or from the circumstances.

(2)

Payments mad~ before the expiry of the agreed period of
time maY'not be recovered.

Art. 1448. - Rights of Creditor.

(1)

The creditor may not demand performance before the
expiry of the agreed period of time unless such period was
fixed for his exclusive benefit.

(2)

Where the period is fixed for the exclu~ive benefit of the
shall, where necessary, grant areasonabIe
creditor,
period of time for the debtor to perform his obligations.

he

Art. 1449. - Loss of Benefit of Time.
The debtor whose insolvency has been established or who has
reduced the value of the securities given by him to the creditor shalllose
the benefit of the agreed period of time.

Art. 1450. - No Period of Time Set.

(1)

If no period of time has been set for the performance of the
obligation, it maybe performed immediately.

(2)

If no period of time has been set for the performance of the
obligation, the creditor may claim performance after giving
reasonable notice in advance.
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Paragraph 2. - Conditional Obligations

Art. 1451. - Principle.
An obligation is conditional where, in virtue of the contract, its
effeCt has been made dependent upon a future and uncertain event.

Art. 1452. - Suspensive Condition
A suspensive condition causes the obligation to take effect upon the
occurrence ofthe event.

Art. 1453. - Resolutory Condition
A resolutory condition extinguishes the obligation upon the
occurrence of the event.

Art. 1454. - Non-Interference.

(1)

If reasonableness and equity so requir.e, the condition is
deemed fulfilled in the event that the party who has .an
.interest in the non-fulfI.1lment of the condition prevents its
fulfI.1lmen t.

(2)

If reasonableness and equity so require, the condition is
deemed not to be fulfI.1led in the event that the party .who .
has an interest in the fulfillment of the condition brings
about its fulfillment.
.

Art.. 1455. - Performance before Fulfillment of a Resolutory
Condition.
.
After fulfillment of a resolutory condition, the creditor must undo
the prestations whiéh have already been performed, unless otherwise
agreed explicitly or implicitly by the parties.

Art. 1456. - Performance before Fulfillment of a Suspensive
Condition.
Where a prestation owed. pursuant to an obligation under a
suspensive condition has· been performed before the fulfI.1lment of the
condition, the performer is entitled to reclaim it from the recipient as
having been paid unduly, as long ~s the condition has not been fulfilled.
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Art. 1457. - Acts of Management.
Acts of management done prior to the fulfJllment of the condition by
the party who exercises the right shall remain valid where the condition is
fulfJlled. Damages may be claimed where such acts were done in bad faith.
Art. 1458. - Acts Beyond Management.

(1)

Acts beyond management done by the party who exercises
the right may be annulled where the other party so
reqUlres.

(2)

Any interested party ,may, require the other party to state
within areasonabie period of time whether he will require
the acts beyond management to be annulled.

(3)

The effects of annulment shall be as provided for
Chapter 3 of this Title.

in

Art. 1459. - Fruits and Profits.
The party who exercises the right prior to the .fulfillment of the
condition shall, where the condition is fulfilled, retain the fruits and profits
he received in good faith prior.to the fulfillment of the condition.
. Art. 1460. - Protective Measures..
A party whose conditional rights are imperiled may take such
protective measures as he could take, were his rights not conditional.
Art. 1461. - Unlawful or Immoral Condition.
The provisions relating to the unlawful or immoral. object of a
contract shall apply where the condition on which a contract depends is
unlawful or immoral.

Art. 1462. - Condition Depending on a Party.
An obligation assumed subject to a condition the fulfillment of
which depends solely on the party who assumes the obligation shall be
of no effect.
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ParagraphS. - Alternative Obligations
Art. 1463. - Definition.

(1)

An obligation is alternative where the debtor must perform
one of two or more different prestations at his choice, at the
choice ofthe creditor or at that ofa third party.

(2)

The choice belongs to the debtor, unless the contract
produces a different result.

Art. 1464. - Alternative Obligation Becoming Simpie.

An alternative obligation becomes a simple obligation through the
choice made by the person'who is entitled to do so.
Art. 1465. - Passing ofthe Right to Choose.

(1)

Where one of the parties is entitled to make the choice, the
right to choose passés to the other'party if it has given its
counterpart areasonable period of time in which to
determine the choice and the latter has not chosen within
this period.

(2)

The right to choose, however, does not pass to the creditor
until he becomes entitled to claim performance, nor to the
debtor until he has the right to perform.

(S)

Where a third party should make the choice, any interested
party may request the Court to choose if it has given that
third party areasonable period of time in which to
determine the choice and the latter has not chosen within
this period, unless otherwise follows from the contract.

(4<)

Sub-Article (S) shall apply mutatis mutandis where two or
more persons should make the choice together and they do
not agree.

Art. 1466. - Impossibility to Perform.

(1)

Impossibility to perform one or more of the prestations
does not affect thp right to choose.
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(2)

However, ifthe choice is the debtor's, he may not choose an
impossible prestation, unless the impossibility results from
a cause which is imputable to the creditor, or the latter consents to the choice.

Section 2. - Plurality of Parties
Paragraph 1. - Plurality of Debtors

Art. 1467. - Liability for Equal Shares.

(1)

Where two or more debtors owe one and the same
prestation each is liable for an equal share, unless unequal
shares or solidarity are provided for by law, custom or a
j uridical act.

(2)

Where the prestation is indivisible, or where the debtors
are each liable for the whole of the same obligation by
reason of law, custom or a juridical act, they are solidarily
liable.

(3)

A contract between debtor and creditor may have as a
result that, where an obligation is transmitted to two or
more successors, they will be liable for unequal shares or
will be solidarily liable.

Art. 1468. - Right to Full Performance.

(1)

If two or more debtors are solidarily liable, the creditor has
against each of them the right to fuil performance.

(2)

Performance by one of the debtors also releases his codebtors with respect to the creditor. The same applies
where the obligation is extinguished by giving in payment
or set-of[

Art. 1469. - Reasonableness and Equity.
The standards of reasonableness and equity apply to the juridical
relations between the solidary debtors.
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Art. 1470. - Renunciation by Gratuitous Title.

(1)

Each solidary debtor is entitled to accept on behalf of his
co-debtors an offer by the creditor to renounce his claim by
gratuitous title to the extent that this renunciation also
applies to the co-debtors.

(2)

An extension granted by the creditor for payment to one of
the debtors also applies to his co-d~btors to the extent that
this turns out to be the intention ofthe creditor.

Art. 1471. - Share in the Debt.

(1)

Solidary debtors must contribute to the debt and the
expenses, each for the share which concerns him according
to their mutual relationship, and in accordance with the
following sub-Articles. Unless otherwise agreed or
provided for by law, they shall share equally.

(2)

The obligation to contribute to a debt which is performed
at the expense of one of the solidary co-debtors for more
than the share that concerns him, comes to rest upon each
co-debtor for the amount of this surplus, each time up to
the share which concerns him.

(3)

In proportion to the share of the debt which concerns him,
each co-debtor must contribute to the reasonabIe expenses
incurred by a solidary debtor, unless they are personal to
the latter.

Art. 1472. - Defenses of Co-Debtor.

(1)

A co-debtor who, pursuant to the preceding article, has
been called upon to contribute to a debt can invoke, against
the solidary debtor demanding such contribution, the
defenses which he had against the creditor at the time when
the obligation to contribute arose.

(2)

Nevertheless, he cannot invoke such a defense against his
solidary co-debtor where it has arisen after the creation of
their obligation from a juridical act which the creditor has
performed with or in respect of the person called upon to
contribute.
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(3)

The person who has been called upon to contribute cannot
invoke the prescription of the right of action of the creditor,
unless both he and the person who is asking for the
contribution could have invoked the completion of the
prescription against the creditor at the time when the
obligation to contribute arose.

.(4<)

The current provision applies unléss different rules result
from the .nature of the contract between the parties.

.

Art. 1473. - Subrogation.

(1)

Where the obligation is performed at the expense of a
solidary debtor for more than the share which concerns
him, he is subrogated for the surplus in the rights of the
creditor against the co-debtors and third parties, in each
case up to the share of each co-debtor or third party
according to his relationship with that debtor.

(2)

Where the obligation consistsofa prestation other than the
payrnent of money, it is çonverted by the subrogation into a
monetary obligation of equal value.

Art. 1474. - Attribution to All Co-Debtors.

(1)

Where it proves wholly or partially impossible to take
recourse against a solidary debtor for an obligation referred
to in the articles 14<71 and 14<73, the share which has
proved to be irrecoverable is attributed to all his co-debtors
in proportion to the .share of the obligation that concerns
each ofthem according to their mutual relationship.

(2)

Where the obligation was wholly or partially performed at
the expense of a solidary debtor whom it did not concern,
and where it proves impossible to take recourse against the
co-debtors whom the obligation does not concern, the share
which has proved to be irrecoverable is attributed to all the
co-debtors whom it did not concern in proportion to the
amounts for which each of them was liable towards the
creditor at the time ofperformance of the obligation.
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(3)

Each person involved in an attribution remains entitled to
reclaim the amount which he has contributed from the
person against whom it was impossible to take recourse.

Art. 1475. - Renunciation of the Right to Claim.
Renunciation by a creditor of his right to obtain performance of an
obligation. from a solidary debtor does not release the latter from his
obligation to make contributions. Nevertheless the creditor can release
him from his obligation to make contributions to a co-debtor by obliging
himself towards the latter to reduce his claim by the amount which could
have been claimed as contribution.
Paragraph 2. - Plurality of Creditors

Art. 1476. - Right to Claim ari Equal Share.'

(1)

Where a prestation is owed to two or more creditors, each
of them has the right te claim.an' equal share,unless, as a
result of the law, custom or a juridical act, they are entitled
to unequal shares of the prestation or they have jointly a
,
single claim;

(2)

Where the prestation is indivisible or the right to it is held
in solidarity, they have jointly a single claim.
•

(3)

>t

•

The fact that 'the right to claim is held in solidarity cannot
be invoked against the debtor where this right results from
a contract he has entered into with the partners, provided
that he €lid not know nor ought to know that the right
would be held in solidarity.

Art. 1477. - Rules Pertaining to Solidarity Applicable Mutatis
Mutandis.
Where it has been agreed with the debtor, that two or more persons
can each as creditor claim the whole prestation from him, and that
payment to one releases him with respect to the others, the rules
pertaining to solidarity apply. mutatis mutandis to their jur:i?ical
relationship with the debtor, whether or not they are, among themselves,
jointly entitled to the prestation.
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Chapter 8. - Non-Performance
Section

1. -

Non-Performance in General

Art. 1478. - Non-Performance Defmed.
Non-performance is failure by a party to perform any of its
obligations under the contract, including defective performance or late
performance.

Art. 1479. - Interference by the Other Party.
A party may not rely on the non-performance of the other party to
the extent that such non-performance was caused by the first party's act or
omission or by another event 'as to which thefirst party bears the risk.

Art. 1480. - Withholding Performance.

Art.

(1)

Where the parties are to perform simultaneously, either
party may withhold performance until the other party
tenders its performance.

(2) ,

Where the parties are to perform consecutively, the party
that is to perform later may withhold its performance until
the first party has performed.

(3)

Where the party that is to perform first has good reasons
to assume that the other party will not perform its obligation at all, it is entitled to withhold the performance ofits
own obligation.

(4)

If an obligation is performed only partially or improperly,
then the other party may withhold the performance in so
far as reasonableness and equity justify it.

1481. -

(1)

Cure by Non-Performing Party.
The non-performing party may, at its own expense, cure
'
any non-performance, provided that:
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(a)

without undue delay, it gives notice indicating the
proposed manner and timing of the cure;

(b)

cure is appropriate in the circumstancesj

(c)

the aggrieved party has no legitimate interest in
refusing cure; and

(d)

cure is effected promptly.

(2)

The right to cure is not precluded by notice oftermination.

(3)

Upon effective notice of cure, rights of the aggrieved party
that are inconsistent with the non-performing party's right
of cure are suspended until the time for cure has expired.

(4)

The aggrieved party may withhold performance pending
one.

(5)

Notwithstanding cure, the aggrieved party retains the right
to claim damages for delay as weU as for any injury caused
or not prevented by the cure.

Art. 1482. - Additional Period for Performance.
(1)

In a case of non-performance the aggrieved party may by
notice to the other party allowan additional period of time
for performance.

(2)

During the additional period the aggrieved party may
withhold performance of its own reciprocal oblig·ations and
may claim damages but may not resort to any other
remedy. If it receives notice from the other party that the
latter will not perform within that period, or if upon expiry
of that period due performance has not been made, the
aggrieved party may resort to any of the remedies that may
be available under this Chapter.

(3)

Where in a case of delay in performance which does not
amount to fundamental non-performance, the aggrieved
party has given notice allowing an additional period of time
of reasonable length, it may terminate the contract at the
end of that period. If the additional period allowed is not of
401

reasonable length it shall be extended to areasonable
length. The aggrieved party may in its notice provide that
if the other party fails to perform within the period allowed
by the notice the contract shall automatically terminate.

(4)

Sub-Article (3) does not apply where the obligation which
has not been performed is only a minor part of the
contractual obligation of the non-performing party.

Art. 1483. - Extension of Liability.
The parties may extend their liability under the contract and
provide that they will be liable for non-performance notwithstanding that
performance is prevented byfOrce majeure.

Art. 1484. - Limitation of Liability.
The parties may limit their liability under the contract. Such clauses
will be given effect in accordance with the principles stated at Article
1690.

Section 2. - Right to Performance

Art. 1485. - Performance of Monetary Obligation.
Where a party who is obliged to pay money does not do so, the
áther party may require payment.

Art. 1486. - Performance of Non-Monetary Obligation.
Where a party who owes an obligation other than one to pay money
does not perform, th~ other party may require performance, unless
i~

(a)

performance is impossible in Iaw or

(b)

performance or,. where relevant, enforcement
sonable burdensome or expensive;

(c)

the party entitled to performance may reasonably obtain
performance from another source;
, I,

(d)

perforinance is of an exclusively per.sohal character; or
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fact;
IS

unrea-

(e)

the party entitled to performance does not require
'performance within a reasonable time aftel' it has, or ought
to have, become aware of the non-performance.

Art. 1487. - Repair and Replacement ofDefective Performance.
The right to performance includes in appropriate cases the right to
require repair, replacement, or other cure of defective performance. The
provisions ofArticles 1485 and 1486 applyaccordingly.

Art. 1488. - Change of Remedy.

(1)

An aggrieved party who has required performance of a
non-monetary obligation and who· has' not received
performance within a period fixed or otherwise within a
reasonable period of time may invoke any other remedy.

(2)

Where the decision of a Court for performance of a
nonmonetary obligation cannot be enforced, the aggrieved
pa~ty may invoke any other ~emedy.

Seetion 3. - Termination
Art. 1489. - Rlght to Terminate the Contract.

(1)

A party may terminate the contract where the failure of the
other party to perform an obhgation under the contract
amounts to a fundamental non-performance.

(2)

In determining whether a failure to perform an obligation
amounts to a fundamental non-performance regard shall be
had, in particular, to whether
(a)

the non-performance substantially deprives the
aggrieved party of what it was entitled to expect
under the contract unless theother party did not
foresee and could not reasonably have foreseen such
result;

(b)

strict compliance with the obligation which has not
been perforn1ed is of essence under the contract;

(c)

the non-performance is intentional or reckless;
4·03

(.'3)

(d)

the non-performance gives the aggrieved party.
reason to believe that it cannot rely on the other
party's future performance;

(e)

the· non-performing
party
will
suffer
disproportionate loss as a result of the preparation
or performance if the contract is terminated.

In the case of delay the aggrieved party inay also
terminate the contact if the other party fails. to perform
before the time allowed it under Article 1482 has expired.

Art. 1490. - Notice ofTermination.

(1)

The right of a party to terminate the contract is exercised
by notice to the other party.

(2)

If performance has been offered late or otherwise does not
conform to the contract the aggrieved party will lose its
right to terminate the contract unless it gives notice to the
other party within a reasonable time after it has or ought to
have become aware of the offer or of the non-conforming
performance.

Art. 1491. - Termination hy Court.
(1)

Termination may also be pronounced by the Court upon
request of a party.

(2)

The rules on terminatien by notice are applicable mutatis
mutandis.

Art. 1492. - Prescription.
(1)

The right to terminate the contract by notice lapses by the
prescription of the right of action to terminate the contract.

(2)

The prescription does not prevent the termination of the
contract as a defense.

Art. 1493. - Anticipatory Non-Perfonnance.

Where prior to the date for performance by one of the parties it is
clear that there will be a fundamental non-performance by that party, the
other party may terminate the contract..
.'
Art. 1494. - Adequate Assurance ofDue Performance.

A. party who reasonably believes that there will be a fundamental
non-performance by the other party may demand adequate assurance of
due performance and may meanwhile withhold its own performance.
Where this assurance is not provided within a reasonable time the party
demanding it may terminate the contract.
Art. 1495. - EfIects ofTermination in General.

(1)

Termination of the contract releases both parties from their
obligation to effect and to receive future performance.

(2)

Termination does not preclude a claim for damages for
non-performance.

(3)

Termination does not affect any provision in the contract
for the settlement of disputes or any other term of the
contract which is to operate even after termination.

Art. 1496. - Restitution.

(1)

On termination of the contract either party may claim
restitution of whatever it has supplied, provided that such
party concurrently makes restitution of whatever it has
received. If restitution in kind is not possible or appropriate
allowance should be made in money whenever reasonable.

(2).

However, if performance of the contract has extended over
a period of time and the contract is divisible, such restitution can only be claimed for the period after termination
has taken effect.
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Section 4. - Damages
Paragraph 1. - Damages in Genera1
Art. 1497. - Right to Damages.

a

Any non'-perfor~ance gi~es the aggrieved party right to damages
either exclusive1y or in conjunction with any other remedies except where
the non-performance is excused under the provisions of this.Title.
"

.

Art. 1498. - Full Compensation.

(1)

The aggrieved party is entitled to fuU compensation for
injury sustained as a result of the non-performance. Such
injury includes both any 10ss which it suffered and any gain
of which it was deprived, taking into account "any gain to
the aggrieved party resu1ting from its avoidance of cost or
InJury.

(2)

Such injury may be non-pecuniary and includes, for
instance, physica1 suffering.

Art. 1499. - Certainty of Injury.

(1)

Compensation is due on1y for injury, including future
injury, that is estab1ished with a reasonab1e degree of
certainty.

'(2)'

Compensation may be due for the 10ss of a chance in pro:portion to the probability of its occurrence.

(3)

Where the amount of damages cannot be estab1ished with a
suffident degree of certainty, the assessment is at the
-discretion of the Court.
f

Art. 1500. - Foreseeability of Injury.

The non-performing party is liab1e only for injury which it foresaw
or cou1d reasonab1y have foreseen at the time of the conclusion of the
contract as being like1y to result from its non-performance.
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,

Art. 1501. - Replacement Transaction.

.'

Where the aggrieved party has terminated the contract and has
made areplacement transaction within a reasonable time and in a
reasonable manner it may recover the difTerence between the contract
price and the price of the replacement trarisaction as weIl as damages for
any further injury.
"

Art. 1502. - Current Price.

(1)

Where 'the aggrieved party has terminated the contract and
has not made a' replacement transaction but there is a
current price for the performance contracted f<,:>r, it .may
recover the difference between the contract' price and the
price current at the time the contract is terminated as weIl
as damages for any further injury. .

.

(2)

.

Current price is the price generaIly. charged for goods
delivered or services rendered in èomparable circumstances'
at the place where the contract should have been performed
or, if there is no current price ,at that place, the current
price at su"ch other place that appears reasonable to take as
a reference.

Art. 1503. - Injury Due In Part'to' Aggrieved Party.
Where the injury is due in part to an act or omlSSlon of the
aggrieved party or to another event as to which that party bears the risk,
the amount of damages shaIl be reduced to the extent that these factors
have contributed to the injury, having regard to the conduct of each o(the
parties.

Art. 1504. - Mitigation of Injury.
(1)

The non-performing party is not liable forînjury suffered
by the aggrieved party to the extent that the injury could
have been reduced by the latter party's taking reasonable
steps,

(2)

The aggrieved party is entitled to recover any expenses
reasonably incurred in attempting to reduce the injury.
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Art. 1505. - Interest for Failure to Pay Money.

(1)

If a party does not pay a sum of money when it faUs due the
aggrieved party is entitled to interest upon that sum from
the time when payment is due to the time of payment
whether or not the non-payment is excused.

(2)

The rate of interest shall be the average bank short-term
lending rate to prime borrowers.

(3)

The aggrieved party is entitled to additional damages ifthe
non-payment caused it a greater injury.

Art. 1506. - Interest on Damages.
Unless otherwise agreed, interest on damages for non-performance
ofnon-monetary obligations accrues as from the time of non-performance.

Art. 1507. - M~er of Monetary Redress.

(1)

Damages are to be paid in a lump sumo However, they may
be payable in Installments where the nature of the injury
makes this appropriate.

(2)

Damages to be paid in instaUIT;Ients maf be indexed.
Paragraph 2. - Penal Clauses

Art.'1508. - Penal Clause.

.

-

Any stipulation which provides that a debtor, should he fail in the
performance of his obligation, must pay a sum of money or perform
another prestation, is considered to be a penalty, irrespective of whether
this is to compensate for injury or only to induce performance.

Art. 1509. - No compensation for Injury.

(1)

The creditor may not demand performance of both the
penalty and the obligation to which the penalty attaches.

(2)

That which is owed pursuant to a penalty takes the place of
compensation for injury due'by law.
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(3)

The creditor may not demand performance of the penalty
where the non-performance cannot he imputed to the
dehtor.

Art. 1510. - Warning Required.

A warning or other previous declaration is required in order to
demand performance of the penalty in the same cases as this is required to
claim compensation for injury due hy law.
Art. 1511. - Correction hy Court.

(1)

The Court may reduce the stipulated penalty upon the
demand of the dehtor if it is manifest that equity so
. requires. The Court, however, may not award the creditor
less than the compensation for injury due hy law for
nonperformance of the ohligation.

(2)

The Court may award supplementary compensation upon
the demand of the creditor if it is evident that equity so
requires; this compensation is in addition to the stipulated
penalty intended to replace reparation due hy law.

(3)

Stipulations derogating from
void.

sub-Articl~ .1

are null and

Art. 1512. - Invalidation.

(1)

A penalty shall he orno effect where the contract in which
it is prescrihed is annulled.

(2)

A contract shall remain in force notwithstanding that the
penalty is not valid.

Art. 1513. - Contractual Sanctions.

Where a contract provides that a party may apply certain sanctions,
should the other party fail to carry out one of his duties, the Court shall,
notwithstanding any provision to the contrary, verify whether the agreed
sanctions may he applied.
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Chapter 9. - Extinetion of Obligations
Art. 1514. - Causes ofExtinction.
An obligation shall be extinguished where:
(a)

it is performed in accordance with the contract;

(b)

performance has become permanently impossible;

(c)

the contract in which it is provided is annulled or terminated;

(d)

the creditor renounces his claim;

(e)

the debtor's obligation is set off by an obligation owing
from the creditor to the debtor;

(f)

the position of creditor and debtor are merged in the same
person;

(g)

it is extinguished .because of a resolutory condition or the
expiry of a period of time; or

(h)

it is extinguished by prescription.

Section 1. - Impossibility
Art. 1515. - Force Majeure.

(1)

Non-performance by a party is excused ifthat party proves
that the non-performance was due to an impediment
beyond its control and that· it could not reasonably be
expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoided or
overcome it or its consequences.

(2)

When the impediment is only temporary, the excuse shall
have effect for such period as is reasonable having regard to
the effect of the impediment on the performance of the
contract.
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(3)

The party who fails to perform must give notice to the
other party of the impediment and its effect on its ability to
perform. If the notice is not received by the other party
within a reasonable time after the party who fails to
perform knew or 'oughi to have known of the impediment,
it is liable for damages resulting from such non-receipt.

.

(4)

Art. 1516. -

Nothing in this article prevents a party from exercising a
right to terminate the contract or to withhold performance
or request interest on money due.
Cas~s

of Force Majeure..

. The following occurrences may, according' to the circumstances,
constitute cases offtrce majeure:
(a)

the unforesee'able act"of a third party for whom the debtor
is not responsible~

(b)

an official prohibition preventing the performance of the
contract;

(c)

a natural catastrophe such as an earthquake, lightning or
floods;

(d)

international or civil war; or

(e)

the death or a serious accident or unexpected serious illness
of the debtor..

" .1

Art. 1517. - Absence of Force Majeure.
Unless otherwise expressly agr~ed, the following occurrences shall
not be deemed to be cases offtrce majeure:
"

" . (à)

a strike or lock~out taking place in the undertaking of a
party or affecting the branch of business in which he carries
out his activities;

(b)

an increase or reduction in the price of raw materials
necessary for the performance ofthe contract; or
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(c)

the enactment ofnew legislation whereby the obligations of
the debtor become more onerous.

Section 2. - Renunciation

Art. 1518. - Principle.
(1)

An obligation is extinguished by a contract between debtor
and creditor whereby the creditor renounces his claim.

(2)

An offer to renunciate by gratuitous title, addressed by the
creditor to the debtor, is deemed accepted when it has come
to the attention of the debtor and he has not rejected it
without delay.

Section 3. - Set-of!

Art. 1519. - Principle

(1)

The debtor has the right to make a set-off if he has a claim
to performance corresponding with his own obligation to
the same party and he is entitled both to enforce
performance from the same party. and to perform his own
obligation.

(2)

Where a debtor who has the right to make a set-off, notities
his creditor that he sets off his debt with a counterclaim,
both obligations are extinguished up to the amount which
they have in common.

(3)

The right to make a set-off does not exist in respect of a
claim and a debt which fall into mutually separate
patrimonies.

(4)

The debtor can use his right to make a set-off as a defense
only ifthe debt ofthe other debtor is liquidated.

Art. 1520. - Negative Conditions.
A debtor is not entitled to make a set-off:
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(a)

if the special nature of the obligation requires that the
creditor be actually paid, as in the case of support or wages
necessary for the livelihood of the creditor and his family;

(b)

ifhis duty is to compensate for injury which he has caused
intentionally; or

(c)

ifthe obligation is to restore a thing ofwhich the owner has
unjustly deprived.

bee~

Art. 1521. - Period of Grace.

The granting of a period of grace shall be no bar to a set-off
Art. 1522. - Irnputation ofPayments.

In so far as a notification of set-off insufficiently indicates which
obligations are concerned in the set-off the order of imputation relating to
imputation of payments applies.
Art. 1523. - Effect.

The set-off relates back to the moment at which the right to set-off
came into being.
.
Art. 1524. - Rights ofThird Persons.

Set-off shall not affect the rights which a third person may have in
respect.of one ofthe debts.
Art. 1525. - Only when Raised.

The Court shall not have regard to set-off unless raised.
Art. 1526: - Waiving ofthe Right to Set-Off.

The debtor may in advance waive his right to make a set-off
Art. 1527. - Contractual Set-Off.

(1)

Set-off may occur in cases not provided by law where the
parties agree.
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(2)

The parties may
setoff

In

advance specify the conditions of a

Art. 1528. - Set-offhy the Court.

(1)

Where a debt is not liquidated, the Court may hold that a
set-off has been made to the extent of such amount of the
debt as is admitted.

(2)

Where a debt is not liquidated but can be liquidated
without delay, the Court may suspend judgment against
the debtor whose debt is liquidated until the other debt is
liquidated.

Art. 1529. - One's Own Right to Set-Off.
After the one party has issued a notification of set-off the other party
may, provided it acts forthwith, deprive the notification of its effect by
using its own right to set-off, but only if in so· doing the set-off would
relate back to an earlier moment.

Art. 1530. - No Prescription
The right to set-off does riot terminate with the prescription of the
claim.

Art. 1531. - Notice ofTermination
A debtor in a contract who is entitled to set-off can remove the effect
of the other party's notice of termination of the contract for
nonperformance, by using his right to set-offwithout delay.

Art. 1532. - Suspension hy the Surety.

(1)

The surety and the person whose property is secured for
the debt of another may plead the suspension of their
liability to the extent that the creditor is entitled to set-off
his claim with a debt to the debtor which has fallen due.

(2)

They may plead the· extinction of their liability to the
extent that the creditor has caused a right to set-off with a
. debt to the debtor to be lost without reasonable grounds
and through his fault.
414

Art. 1533. - Current Account.

(1)

Where pursuant to law, usage or a juridical act, money
claims and money debts must be inèluded into one account
between two parties, set-off operates immediately and de
iure, in the order in which the parties become,entitled to
set-off according to the preceding articles of this section, or
pursuant to their mutualjuridical relationship. At all times,
only the balance is owed.

(2)

The party administering the account closes it annually and
communicates to the other party what the outstanding
balance is at that time, with mention of those items
composing the account which have not as yet been
communicated to the other party.
,

..

(3)

If the other party does not, within areasonabie period,
contest the balance as communicated pursuant' to the
preceding sub-Article, this balance is deemed to be the one
determined by. the parties.

(4)

After the determination of the balance,' the completion of a
prescription period or of a term of forfeiture can no longer
be invoked with regard to the individual items. The right of
action to claim payment of the balance is prescribed by five
years from the day following the one on which the account
has been closed and the balance has been exigible.
,

(5)

"

The current provision is applicable unless different rules
result from the nature of the contract between the parties.

Art. 1534. - Document in Proof.

(1)

If an obligation is extinguished either wholly or in part
through a set-off, then the creditor. who is aware of the fact
causing the extinction is bound on request to provide the
other party at the latter's expense with a document in proof
'of that fact, unless something different results from
contract, custom or equity.

(2)

If the creditor possesses documentary evidence relating to
the debt, then the debtor may, in addition, require the
surrender thereof unless the creditor has areasonabie
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interest in keeping the said evidence and the necessary
endorsement is placed thereon.

Section 4. - Merger
Art. 1535. - Principle.

(1)

An obligation is extinguished by merger when, by the
transfer of a claim or debt, the qualities of creditor and
debtor are combined into one and the same person.

(2)

The extinction of an obligation does not affect the rights of
third persons encumberirtg the claim.

Art. 1536. - End ofMerger.
The obligation shall revive where merger comes to an end.

Section 5. - Prescription of Rights of Action
Art. 1537. - Prescription Period.
Unless otherwise provided for by law, rights of action are prescribed by twenty years.
.
.

Art. 1538. - Performance of a Contractual Ohligation.

(1)

A right of action to claim the performance of a contractual obligation to give or to do is prescribed by five years
from the beginning of the day following the one on which
the claim has become exigible.

. (2)

For an obligation. to perform 'at an indeterininate time,
. the period referred to in sub-Artic1e (1) does not begin to
run until the day following the one by which the creditor
has given notice of his intention to c1aifn performance;
and, in any case the right of action referred to in subArticle (1) is prescribed by twenty years from the
beginning of the day following the one on which the
claim would have become exigible ·at its earliest, if need
be after notification to that effect by the creditor.
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Art. 1539. - Amounts Payable Periodically.
Rights of action for the payment of interest on sums of money, of
life rents, dividends, rents and further~ore rights of action for all
amounts payable annually or more frequently, are prescribed by five
years from the beginning of the day following the one on which the
claim has become exigible.
'

Art. 1540. - Undue Payment.
A right of action for undue payment is pr~scribed by five years
from the beginning of the day following the one on which the creditor
has become aware of both the existence of his claim and the person of
the receiver of the undue payment, and, in any event, by twenty years
from the day the claim has arisen.

Art. 1541. - Compensation for Injury.

(1)

A right of action to compensate for inj ury or to pay a
stipulated penalty is prescribed by five years from the
beginning of the day following the one ,on which the
victim has become aware of both the injury or the
exigibility of the penalty and the person responsible
therefore, and, in any case, by twenty years (ollowing the
event which has caused the injury or h'as made the
penalty exigible.

(2)

The twenty years by which a right of action to
compensate for injury is prescribed in any cáse, does not
apply where the irijury results from air, water'or land soil
pollution.

Art. 1542. - Termination of a Contract.

(1)

A right of action to terminate a contract for failure to
perform it or a right of action to correct such failure is .
prescribed by five years from the beginning of the day
following the one on which the creditor has become
aware of the failure and, in any case, by twenty years
from the day the failure has occurred.

(2)

A right ofaction to claim restitution ofwhatever has been
supplied is prescribed by five years from the beginning of
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the day following theone on which the contract has been
terminated.

Art. 1543. - Prescription ofPrincipal Obligatio~.

..
,
Rights of action for failure in performance, for payment of legal or
conventional interest or for the delivery of fruits are, savè interruption
or extension, prescribed no later than the fight of actio~ for the
performance of the principal obligation, or, where tlie failure is
sus~eptible of ~orrection, no l~l.ter than the right of action to claim
correction of the failure'..
Art. 1544. - Beginning"of Period. '
Unless otherwise provided for by law, the prescription period of a
right of action for the performance of an obligation to, give or, to do
begins. to run at the beginning of the day following the one on which the
immediate performance
can be claimed.
'
,
.

Art. 1545. - Tennination of an Unlawful Situation.· .

....

-Tb.e prescripti~n period of a right of ac~ion" to terminate
an- unlawful Situation begins to run at the beginning of
the day fo1lowing 'the one' on which the immediate
termination of that situation can be claimed."

(2)

. T~e prescriptio~ 'p~ri9d' of ~. right of action to termi'nate
t~e posse,ss~on of a the person who does ~ot hold a title
begins to run at the beginning of the day'fc;>llowing the
one on which that person became possessor or on which
the immediate termination
of the situation of t which his
•
(.
possession forms the continuation could be claimed.
'~~

,I

Art. 1546. - Stolen Cultural Objects.

(1)

Any claim for· restitution of a stolencultural object shall
be brought within a period of five years from the time
when the claimant knew the location of the cultural
object and the identity of its possessor, and in any case
within a period of seventy five years from the time of the
theft.
.
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(2)

However, a claim for restitution of a cultural object
forming an integral part of anidentified monument or
archaeological site, or belonging to a. public collection
shall not be subject to time limitations other than a
period of five years from the time when the claimant
knew the location of the cultural object and the identity
of its possessor.

Art. 1547. - Petitio Haereditatis.
The prescription period of a right of action to claim a succession
begins to run at the beginning of the day following the one of the death
of the de cujus.
Art. 1548. - Intt;rruption.

(1)

Prescription of a right. Q[ action Is interrupted by the
institution of an action or by a~other act ofJudicial
. recourse institut~d in the required fOrï1î by the personentitled to do so.
-'---- ---

(2)

Where an action which has-.Qeen-i-RstitITt~n~ld.
prescription is not interrup1ed, uniess, within six months
after the final judgment or oth.er térmUlation of the case,
a new action is instit!l!~~ an.cLi§ ~s yet upheld. Where an
act of judicial recourse is withdrawn, prescription is not
mterrupte.
.
.
d
--------. _

(3)

Prescription of a right of action is als~înt~rupted by an
act to obtain a binding opinion, provided that thè other
party is expeditiously' notified of it °arid that a binding
opinion actually results. Where this is not the case subArticle (2) applies mutatis mutandis.

"

-

Art. 1549. - Written Warning.

(1)

Prescription of a right,of action to claim performance of
an obligation is interrupted by a written warning or by a
written communication in which the creditor
unequivocally reserves his right-to performance.

(2)

Prescription of other rights of action is interrupted by a
written warning followed within six months by an act of
interruption as described in the preceding article.
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Art. 1550. - Acknowledgment ofa Right.
Acknowledgment of the right whose protection is served by a
right of action interrupts the prescription of the right of action as
against the person who acknowledges the right.

Art. 1551. - New Prescription Period.

(1)

The interruption of prescription of a right of action
otherwise than by the institution of an action which is
upheld starts a new prescription period as of the
beginning of the following day. Where a binding opinion
has been requested and obtained, the new prescription
period begins to run at the beginning of the day following
the one on which the binding opinion has been rendered.

(2)

The new prescription period is equal to the original one
but may not, exceed five years. Nevertheless, the
prescription is in no event completed until the time when
the original period without interruption would have
expired.

Art. 1552. - Extension.
Where 'a prescription period would otherwise expire during the
existence of a cause of extension or within six months after the
disappearance of such a cause, the period continues to run for six
months from.the disappearance of this cau~e.

Art. 1553. - Cause for Extension.

(1)

There is cause for extension of prescription:
(a)

between spouses;, .'

(b)

between alegal representative and the incapable
person whom he represents;

(c)

between an administrator and the beneficiary for
whom he administers with respect to claims
concerning the administration;

(d)

between bo'dy corporates and their directors;
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(2)

(e)

between a succession accepted under the benefit of
inventory and an. heir; and

(f)

between the creditor and a debtor who
deliberately hides the existence of the debt or its
exigibility.

The causes of extension referred to in sub-Article (b) and
(c) continue until the fin al account of the legal representative or administrator has been closed.

Art. 1554. - No Application Ex Oflicio.

(1)

The Court may not ex officio apply the defense resulting
from prescription.

(2)

Prescription may be renounced by a declaration of the
person who can invoke it.

(3)

There can be na renunciation of prescription until its
cOl1Jpletion.

Art. 1555. - Pledge and Hypothee.

(1)

The completion of the prescription period of the right of
action to claim performance of an obligation extinguishes
the rights ofpledge and hypothec securing it.

(2)

Nevertheless, the prescription does not prevent the right
of pledge from being exercised against the encumbered
property if the property consists of a moveable thing or a
right payable to bearer or order, and if this thing or the
document payable to bearer or order has been brought
under the control of the pledgee or a third party.

(3)

The right of action to claim performance of an obligation
secured by hypothec is not prescribed until twenty years
from the beginning of the day following the one on which
the hypothec has been attached to the obligation.
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Art. 1556.'- Execution of a Judicial or Arbitral Decision.

(1)

The power to execute forcibly a judicialor arbitral
decision is prescribed by twenty years from the beginning
of the day following the decision or" if conditions have
been attached to execution, the' fulfillment of which does
not depend on the will of the person who has obtained the
decision, from the beginning of the day following the one
on which these conditions have been fulfilled.

(2)

Where, before the completioh of the prescription period, a
legal recourse or action is instituted by one of the parties
to attack the decision to' be executed; theJperiod doe's not
begin to run until the beginning of the day following the
one on which the proceedings relating thereto have been
terminated.

(3)

Payments to be made annually or more frequently
pursuant to the decision are prescribed by five years.
Except for interruption or extension, the prescription of
judicialorders for interest, penalties, forfeitures and other
accessory judicialorders takes place no later than the
prescription of the power to execute forcibly the principal
judicialorder.

Art. 1557. - Application Mutatis mutan.dis.
(1)

Articles 1551-1555 apply mutatis mutandis to
prescription of the preceding article.

(2)

The prescription of the preceding article is interrupted
by:

the

(a)

service ofthe decision or written warning;

(b)

acknowledgment of the 'obligation determined
the decision; or

(c)

~ny act of execution, provided that the other party
is notified of it within the period provided for by
law or, in the absence of such a provision,
expeditiously.
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In

Art. 1558. - Areas ofLaw Other Than Patrimonia! Law.
The preceding articles apply mutatis mutandis to areas of the law
other than patrimoniallaw to the extent that they are not incompatible
with the nature of the juridical relationship involved.

Chapter 10. - Third Parties In Relation to Contract
Section 1. - Principle
Art. 1559. - Relative Effect of Contract.

(1)

Except in the cases provided for in this Code, contract shall
only affect the rights and obligations of the contracting
parties.

(2)

Nothing in this Chapter shall affect the provisions relating
to extra-contractualliability or mandate.

Section 2. - Promises and Stipulations Concerning Third Parties
Art. 1560. - Promise for Third Party. __
A person may stand promisor fQr a third ~ty by promising an act
or omission by the said third party.

--

-

Art. 1561. - Effect.

(1)

"'---:---

Wheré the third p~rty ratifie1?the p'romise concerniiig him,
the person who stóod promtsGl:-Sh.~ll--be released.
,
"
.
''-

(2)

Unless otherwise agreed,sudi petsoh 'shall not guarantee
the proper performance of the contract.,
.

(3)

.'.

'Wherethé third party does 'nöf'ratiij the contract, the
'persoh who' stoodprom.ïsor· foi-himshall be liable towards
.: ' 'the other êontl:acting .party' for thé 'ihjury resulting from
the non-performance of the contract.

Art. 1562. - Stipulation for the Benefit of Third Party.
. '

.' ,

",

~

""

I

"

(1)

.A contractcreatés the right: for a third person to·claim a
prestation from one of the contracting parties or-to ·invoke
.
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the contract in another manner against one of them, if the
contract contains a stipulation to that effect and if the third
person accepts it.

(2)

Until its acceptance, the stipulation can be revoked by the
stipulator. Revocation takes place by a notice of the
stipulator to the promisor or to the third person.

(3)

Acceptance of the stipulation takes place by a notice of the
third person to the promisor or to the stipulator.

(4)

An irrevocable stipulation which, with respect to the third
person, has been made by "gratuitous title, is deemed
accepted if it has come to the attention of the third person
and he has not rejected it without delay.

Art. 1563. - Acceptance.

(1)

Once the third person has accepted the stipulation, he is
deemed to be a party to the contract.

(2)

The third person can also derive rights from the stipulation
during the period prior to acceptance if this is in conformity
with the necessary implication ofthe stipulation.

Art. 1564. - Designation as Beneficiary.

(1)

Where a stipulation for the benefit of a third person is
without effect with respect to that person, the stipulator
can designate either himself or another third person as
benefici~ry.

(2)

The stipulator is deemed to have designated himself as
beneficiary when the person from whom the prestation has
been stipulated has given him areasonabie period for the
designation and he has not done so within such period.

Art. 1565. - Claim of Performance.
The party who has made a stipulation in favor of a third person may
claim performànce for the benefit of that third person, uniess the Iatter
objects.
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Art. 1566. - Defense for Conduct of Employee.
Where a contracting party can derive a defense from the contract
against his co-contracting party to shield him from liability for conduct by
his employee, the employee may also invoke this défense, as if he were a
party to the contract, ifhe is sued by the co-contracting party on the basis
of this conduct.

Section 8. - Assignment of Claims
Art. 1567. - Assignment ofRights.
Unless such transfer is forbidden by law or the contract, or is barred
by the very nature of the transaction, a creditor may transfer to a third
party all or part of his claim or right of action against the debtor. The
transfer is valid even without the consent ofthe debtor.

Art. 1:568. - Scope of Assignment.
Arrears of interest and penalties shall be deemed to have been
assigned with the 'principal of the debt.

Art. 1569. - Warranty ofPerfonnance.

(1)

Where, as the result of the transfer of a right, obligations of
the creditor or obligations flowing from accessory rights
. are transferred to the new creditor, the previous creditor
must warrant the performance of these obligations.

(2)

Sub-Article 1 does not apply to the transfer of a right
payable to bearer or to order.

Art. 1570. - Valid Defenses.

(1)

The debtor may set up against the assignee, as he could
have done against the assignor, any defenses which were
available to him upon his becoming aware of the
assignment.

(2)

Where he had a claim against the assignor which was not
yet exigible at the time, he may invoke a set-off, provided
his claim does not fàll due later than the assigned claim
does.
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Art. 1571. - Opposability of Assignment to Debtor.

(1)

The debtor shall be released where, before the assignment
was brought to his knowledge either by the assignor or the
assignee~ he pays the assignor in good faith.

(2)

Where the same claim was assigned to several assignees,
regard shall be had to the date on which the assignments
have been notified to the debtor or agreed by the latter in a
document with an authenticated date.
I'

.,

Section 4. - Subrogation
Art. 1572. -

Su~rogation.

(1)

Subrogation to the rights of the creditor shall take pIace by
virtue ofthe law or by contract.

(2)

Nothing in the following articles shall affect the special
rules governing the assignment of certain specified rights.
Neither shall they affect the cases where the cláim is embodied in a registered document or an instrument to order or
to bearer.
.,

~

Art. 1573. - Subrogation hy Contract.

(1)

A creditor who is paid by a third party may subrogate him
to his rights, provided subrogation shall be express. It is
effected at the time ofpayment.

(2)

A debtor who borrows money or other fungibIe things to
perform his obligation may subrogate the lender to the
rights of the creditor, even without the consent of the
latter.

(3)

Subrogation by the debtor can only be effected where the
instrument evidencing the loan bears an authenticated date
and that the use of the sum lent is expressly specified
therein.

Art. 1574, - Legal Subrogation.
Subrogation to the rights of the creditor shall takè place by virtue of
the law, to the extent of the amount paid:
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(a)

for the benefit of any person who, being bound to an
obligation with others or on behalf of others, performed the
obligation in fuU and is thereby entitled to indemnity or
contribution from his co-debtors;

(b)

for the benefit of any person who, being owner of a property or enjoying over it a right of priority, hypothec or
pledge, paid a creditor who enjoyed over the same property
a right ofpriority, hypothec or pledge; and

(c)

whenever the law so provides.

Art. 1575. - Effect ofSubrogation or Assignment.
(1)

(2)

The subrogated creditor or the assignee of a right may
.exercise the priorities, securities and other accessory rights
attached to it. .
l:Ie may not enter into possession ofthe thing.
.

'

Art. 1576. - Duties ofOriginal Creditor.
He who assigned a right or was paid by a third party shaU hand over
to the assignee or to the subrogated creditor the document of title relating
to the obligation and furnish him with any avail~ble means of proof, as
weU as with the necessary information enabling him to vindicate his
rights.

Section 5. - Delegation
Art. 1577. - Principle ofDelegation.
A debtor may with the consent of the creditor, or without such
consent in cases provided for by law or usage, delegate to another the
performance of his obligations.

Art. 1578. - Acceptanee by Creditor.

(1)

Unless the contrary has been expressly stipulated, the creditor
who has agreed to such a delegation shall retain his right
against the original debtor.
4·27

(2)

He may not demand satisfaction from the original debtor
before demanding it from the delegate debtor.

Art. 1579. - Revocation ofDelegation.
The delegator may no longer revoke the delegation after
the delegate accepted the liability towards the creditor or
performed the obligation.
.

(2) -

The delegäte may accept the liability or perform the
obITgation even after the death of the delegator or after the
gelegator having become incapable.

Art. 1580. - Rights ofDelegate. .

(1)

The delegate may not set up against the creditor defenses
deriving either from his personal relationship with the
delegator, or from the relationship between the creditor
and delegator.

(2)

He may set up against the creditor detènses deriving from
his personal relationship with him.

Art. 1581. - Insolvency ofDelegate.

(1)

A credito~ who has released the original debtor has no
remedy against him where the delegate debtor becomes
insolvent, unless the delegation instrument contains an
express reservation on this point.

(2)

He shall retain his remedy against the original debtor
where the insolvency of the delegate had been already
judicially recorded at the time ofthe delegation.

Art. 1582. - Securities.
Third parties who have secured the obligation upon their property
or are sureties shall not be liable to the creditor unless they consented to
the delegation.

Art. 1583. - Assignment ofUndertaking.

(1)

He who acquires a patrimony or an undertakingwith assets
and liabilities shall be personally liable for the debts. to
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creditars as soon as he notified them of the transfer or
published it in the newspapers.

(2)

The farmer debtor shall be jointly liable with the new debtor for a period of two years.

(3)

This period shall run, in respect of exigible obligations,
from the day of the notification or publication and, in
respect of other obligations, from the date at which they
become exigible.

Art. 1584. - Amalgamation ofUndertakings.
I

Where two undertakings amalgamate by the mutual transfer of their
assets and liabilities, the new undertaking shall be liable for all the debts of
each of them.
Art. 1585. - Formation of Partnership.

(1 )

The provisions of Artic1e 1584 shall apply where an
individual undertaking is converted into a general or
limited partnership.

(2)

The new partnership shall be liable for the debts of the
individual undertaking it absorbed.
Section 6. - Heirs of the Parties

Art. 1586. - Principle.
The heirs of a person shall be substituted for him in contracts to
which he was a party, unless the contrary was stipulated or follows from
the nature of the contract.
Art. 1587. - Stipulation for the Benefit ofThird Party.
A stipulation for the benefit of a third party shall. be performed for
the benefit of his heirs where he dies aftel'. having accepted it but before it
was performed.
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Section 7. - Creditors of the Parties
Art. 1588. - Attachment.

(1)

The performance by the debtor of his obligations shall be
secured by all his assets, with the exception of those which
cannot be seized and sold according to law.

(2)

The rules relating to attachment, and in particular to the
attachment of claims vested in the debtor, are contained in
the Code ofCivil Procedure.

Art. 1589. - Agreements Entered Into By Debtor.

(1)

Agreements entered into by a person may be set up against
his creditors.

(2)

Agreements entered into by a person in respect of a certain
thing may be set up against third parties who acquire from
that person a particular right in respect of such thing, as
from the time their date is authenticated or, where the law
provides for the publication of such agreements, as from the
day of publication.

Art. 1590. - Exceptions.
(1)

The provisions of Article 1589 shall not apply where the
law so provides, in' particular where a preferential right or
priority is conferred upon the creditor by law or contract,
or where the debtor has been deprived by judicial decision,
of the management of his properties.

(2)

The provisions of Article 1588 shall not apply in cases of
simulation.

(3)

Counter-deeds shall bind the contracting parties only.

(4<)

The creditor of one of the parties may avail himself of such
apparent act on the basis of which he contracted.

Art. 1591. - Preservatory Measures.
A creditor may take in the name of the debtor any preservatory step
required with a view to preventing the extinction of a right of the debtor.
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Art. 1592. - Exercise ofDebtor's Rights.

(1)

A creditor, may, with the authórization of the Court,
exercise as representative of the debtor all the rights of the
debtor so as toprevent such impoverishment of the debtor
as wouid jeopardize the payment of the debt.

(2)

The authorizatiön to act shall be refused to the creditor
where the right he intends to exercise is, by nature or
under the Iaw, inherent in the person of the debtor.

(3)

The authorization shall be refused where the creditor's
rights are not imperiled by the inaction of the debtor whose
insolvency is not in view."

Art. 1593. - Simulation.

A creditor may have established, by judicial decision, that a
transaction effected by a debtor was a simulated one which, byagreement,
was not intended to be carried out.
,,'
Art. 1594. -.Bankruptcy.

The provisions of the preceding Articles shall not affect the ruies
concerning the exercise by creditors of thedebtor's rights or the action
of creditors against the debtoi's fraudulent acts in the event of the
latter's bankruptcy.
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TITLE 11 - NON-CONTRACTUAL OBLIGATIONS
Chapter 1. - Extra-Contractual Liability
Art. 1595. - Sourees of Extra-Contractual Liability.

(1)

Apart from any promise ofhis, a person is lia:ble for injury
caused t9 others by his fault.

(2)

Apart from any fault of his, a person is liable, where the
law so provides, for injury caused to others by his activity
or by a thing in his possession.

(3)

Finally, a person is liable where another person, for
whom the law makes him answerable, incurs a liability
based on fault or provided by law.
i •

Section 1. - Liability Based On Fault
Paragraph 1. - General Rules
Art. 1596. - General Principle.
Whosoever, by his fault, causes injuryto another shall make it
good.
Art. 1597. - Kinds of Fault.

(1)

. (2)

A fault may consist man intentional act or m mere
negligence.
AJault may consist in a positive act or a forbearance.

Art. 1598. - Good Usage.

(1)

A person commits a fault where he acts or forbears in a
manner or in conditions which offend morality or usual
standards of good conduct.

(2)

In this respect, regard shall be had to the conduct of a
reasonable person.
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(3)

Uniess otherwise provided bylaw, fault shall-be assessed
without regard to the age or mental condition of the
person concerned.

Art. 1599. - Pr.ofessional Fault.

(1) -

A person practicing a given profession or activity shall, in
the practice of such profession or -activity, observe the
ruies governing that practice.

(2)

He is liabie where, after, due consideration of scientific
data or ruies recognized by the practitioners of his craft,
he is guilty of imprudenee -or _negligence.

Art. 1600. - Abuse ofRights.

(1)

A person eommits a fauIt'where he intentiçmally uses his
right so as to injure another without seeking personal
gain, or to cause injury which is disproportionate to the
personal gain he is seeking.
-

(2)

Subject to the foregoing, the manner in whieh a right is
used may not be challenged on the ground that it is
eontrary to the economie or soeial purpose of that right.

Art. 1601. - Diversion ofPowers.-

(1)

A person commits, a fault where he diverts to his own
advantage powers eonferred upon him in the interest of
another person.

(2)

A publie servant eommits a fault where he diverts to his
own advantage or that of a particular person, powers
eonferred upon him in the public interest.

Art. 1602. - Infringement ofa Law.

(1)

A person eommits a fault where he-infringes any specific
and explicit provision of a Iaw, ordinanee or
administrative regulation.

(2)

Ignorance ofthe Iaw is no excuse.
4-SS

Art. 1603. -Superior Order.

.'
(1)

The fact that an act is done on orders from superior
authority does not necessarily exculpate the doer.
, ,

(2)

The doer commits a fault where he is aware of the illicit
nature of the order, in particular by reason of the lack of
competence' .of the person giving the order, and the
criminal nature of the
. act .ordered.
I

(3)

There is no fault where, in the circumstances ofthe case,
and in pa~t.icular having reg~rd. to the ,strict exigencies of
administrative or military discipl!ne, the doer was placed
in such a position that he could not discuss the order
received or act otherwise than. .he did.
.

Art. 1604. - Non-Performance ofa Contract

(1) .

A pe~son sháll not commit 'a fault. involving his extracontractualliability to the co-contractant where he fails
to perform his obligations under a contract.

(2)

Only thè rules relating to non-performance of contracts
shall apply in such case.

Art. 1605. - Member of group ofpersons
f

•

(1)

If a member of a group of persons unlawfully causes
ihjury and if the risk of causing this injury should have
prevented thése persóns' from' their collective conduct,
they are solidarily liable if the conduct can be imputed to
them.

(2)'

Ar'nong themselves, they must contribute to the
reparation of the injury in equal parts, unless in the
circumstances of the case equity reqUlres a different
apportionment.
' "
','
;,-

, Art; 1606. - Effect ofPenal on Civil Action.
In deciding whether a fault has beencommitted, the Court is not
bound by an acquittal or discharge pronounced under the penallaw.

Paragraph 2. - Special Cases
Art. 1607. - Assault.

(1)

A person commits a fault where he intentionally applies
force to or causes any impact on the body of another
person, or causes another person to believe that any such
force or impact is imminent, without the consent of that
other person.

(2)

A fault shall, be committed regardless of whether the
bodily inj ury done to the other person is caused by
personal contact or by the use of an object, animate or
inanimate.

(3)

No fqult shall be deemed to ~ave been committed where:
. (a)

the defendant could not reasonably have foreseen
that the plaintiff would obje"ct to his act; or

(b)

the act was dO!1e in areasonabIe manner, in the
legitimate defense of oneself or another person; or
to safeguard property of which the defendant was
possèssor or lawful owner; or

(c)

the plaintiff was a dangerous'lunatic whom it was
necessary to restrain from doing harm, and the act
was done in areasonabIe manner; or

(d)

the act consists of necessary and reasonable
touching by legal executioners while performing
their official duties; or

(e)

there are any other circumstances such as to
justify the defendant's act in the eyes of a
reasonable person.

Art. 1608. - Restraint ofLiberty.

(1)

A person commits a fault where, without lawful authority,
he restrains the liberty of another person, even for a short
time, and prevents him from moving about as he is
entitled to do.
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(2)

In such case, the fault is committed notwithstanding that
no contact is made with the plaintiffs body.

(.3)

It is sufficient for the plaintiff to have been compelled to
behave in a certain mannel' by the threat of a dangel' of
which he had to heed.

(4)

No fault shall be deemed to have been committed where:

(5)

(a)

the restraint has been applied. in areasonabIe
manner: to a person placed by law under the
authority of the defendant and for the purpose of
exercising suèh lawful authority; or

(b)

the person who has restrained the liberty of
another had good reason to believe that the latter
had committed a penal offence. Nevertheless, the
restraining person is liable if he fails forthwith to
hand over the restrained person to the police.

A person who has provided bail for another, guaranteeing
to the authorities that the latter will reside in a certain
place, may lawfully restrain the liberty of the person on
bail where he has good reason to believe that he is
preparing to abscond.

Art. 1609. - Defamation.

(1)

A person commits a fault where by his words, his
writings or by other means he acts in such a way as to
make another living person detestable, contemptible or
ridiculous or to jeopardize his credit, his reputation or his
future.
.

(2)

The intent to InJure is not a reqUlsIte for defamation.
There shall be, nonetheless, no defamation where in his
allegedly defamatory utterances or writings, the author
did not intend to refer to any particular person. In such a
case, the author of the utterances or writings shall be
liable only where in the circumstances he should
reasonably have foreseen that his words or writings
would cause injury to another person.
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(3)

A person commits no fault where he confines himself to
expressing his opinion on matters of public concern,
notwithstanding that such opinion causes injury to
another person by bringing him under public blame. In
this case, defamation is committed only where the
defendant has made imputations concerning the plaintiff
which he knew for certain to be false

(4)

No defamation is committed where the defendant adduces
proof of the accuracy of his imputations. In this case, he is
not liable unless he has acted solely with intent to injure.

(5)

No liability is incurred in respect of utterances made in
parliamentary debates or in the course of judicial
proceedings. A person who repeats such utterances
accurately shall be liable where he has acted solely with
intent to injure.

(6)

Where defamation is committed by way of the press, the
defendant incurs no liability where he has acted without
intent to injure or gross negligence, provided that at the
plaintiffs request he publishes forthwith a withdrawal
and apology. Where the defamation is committed by way
of a periodical which appears at intervals of more than
one week, the plaintiff may require the withdrawal and
apology to be published immediately in a periodical of his
choice. In other cases, the withdrawal and apology shall
be published in the periodical in which the defamatory
matter was published.

Art. 1610. - Injury to the Rights ofSpouses.

(1)

A person commits a fault where, knowing her to be
married, he or she induces a woman to leave her husband
against the husband's will.

(2)

A person commits a fault where, knowing him to be
married, he or she induces a married man to leave his wife
against the wife's will.

Art. 1611. - Duty to Educate and to Supervise.

(1)

A person commits a fault where he fails to take in respect
of persons entrusted to his charge or supervision by law
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or in conformity with the law the measures of education
and supervision which may reasonably be expected of
him, having regard to the circumstances and customs.
(2)

He is liable where, as a consequence of his failure, injury
is suffered by the person in his charge.

(3)

He is liable where, as a consequence of his failure, the
per,son slibject to his supervision causes injury to another
person.

Art. 1612. - Trespass to Land.

A person commits a fault where, without legal allthority, he enters
upon the land held by, or into the ,house of, another, against the clearly
expressed will of the possessor or lawflll holder of the land or house.
Art. 1613. - Trespass to Goods.

A person commits a fault where, without legal authority, he seizes
goods against the clearly expressed win of the possessor or lawful
holder of such goods.
Art. 1614. - Disregard ofContractual Relationship.

(1)

Whosoever is aware. of the existence of a contract
between two persons commits a fault where he concllldes
with one of those persons a contract which renders
substantially impossible -the performance of the first
contract.

(2)

He is not liable however, where the person complaining
of the breach of the first contract has failed to take the
measures which would have ensured the effective
performance of that contract.

Art. 1615. - Unfair Competition.
, ,

"J"

A person commits a fault where, through inaccurate publications,
or by other means contrary to good faith, he compromises the
replltation of a product or the credit of a commercial establishment.
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Art. 1616.·- Simulation.
Where by his declárations or èonduct or by nonfeasance, a person
induces third parties, or certain third parties, to believe in a certain state
of affairs, he commits a fault where, in breach of goód faith; he takes'
action against such third parties based on the true state of affairs.
,

'

, J
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/.

Art. 1617. - Inaccurate lnformation:
I

..
.'1

t

t
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,
i
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,

Whosoever, intentionally or negligently, supplies inaccurate
information to another, commits a fault where:

(a)

he knows .or should know that the person to whom the
information is svpplied or another given person, will act
upon the informati,on. and thereby suffer injury; or

(b) . he is bound by the rules of his. pr.ofession to give accurate
information.
Art. 1618. - Witnesses.

.

I

;.

Witnesses who testify to the occurrence or non-occurrence of a
given event or to the existence or non-existence of a given fact shall be
liable to persons having acted on the faith of such statements, where
such statements are false.

Art. 1619. - Advice or Recommendation.
A person commits no fault where he confines himself to giving
advice or making a recommendation to another.

Art. 1620. - Seizure
A person commits a fault where, in order ,to secure payment of a
debt due to him, he unnecessarily seizes goods hèld by his debtor to an
extent disproportionate to the amount of the debt.
"

Art. 1621. - Execution ofa Court Order.

(1)

A bailiff commits no fault by executing a Court order
which is made in the prescribed form.
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A bailiff commits a fault where the order is not in the
prescribed form or he exceeds it or 'executes it without
observing the rules ofthe law.

Art. 1622. - Prescription.
A person commits no fault by invoking usucaption or prescription
of a right of action which has operated to his1benefit.

Section 2. - Liability Irrespective of Fault
Art. 1623. - Necessity.

(1)

A person is liable for injury he deliberately causes to
another in order to save himself o~ a thirrl person from
imminent inj~ry to person or propèrty.'

(2)

No liability is' incurred where the imminent injury is due
to the victim's fault.

Art. 1624. - Bodily Injury.

(1)

A person is liable where by his act he inflicts bodily injury
on another.

(2)

No liability is incurred where:
(a)

the act causing the injury was ,ordered by law, or
was done in legitimate self-defense or defense to
property or where the injury is due solely to the
victim's fault; or

(b)

in the exercise of a sporting actlvlty, a person
injures another taking part in the 'same activity, or
attending as a spectator, provided that there is no
malice or gross infringement of the rules of the
sport.

Art. 1625. - Dangerous Activities.

(1)

Whosoever creates an abnormal risk for others, by using
or storing explosive or poisonous substances, or by
establishing high-tension electric· transmission lines, or
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by substantially modifying the natural lie of the land, or
by conducting a peculiarly dangerous industrial activity,
shall be liable where the danger he has created
materializes, thereby causing injury to person or
property.
I

(2)

The provIsIons of sub-Article (1) shall apply
notwithstanding that the author of the danger is the State
or that he has received an authorization from the public
authorities.

(~)

Save in the case offault, no liability is incurred where the
value of neighboring property is redticed in consequence
of an abnormal risk being created.

Art. 1626. - Liability for Aniinals.

(1)

The owner of an animal is liable for injury caused by the
animal, notwithstanding that it has escaped his control
accidentally or .the injury caused was unforeseeable.

(2)

A person who has taken possession of an animal shall be
liable for any injury caused by the animal while in his
custody. However, an employee attending to an animal,
or making use of it for the owner's account or for the
account of anotJ1er person, shall not be liable for any
injury caused py the animal unless it is due to his own
.
fault.

(3)

.The owner who has.paid compensation to the victim may
recover from the person in whose charge the animal was.
He may claim to be indemnified in fuIl, unless the injury
be due to his own fault or that of a person for whom he is
liable.

(4)

In order to secure compensation which may be due to
him, the possessor or holder of immovable property may
seize and retain another person's animals which cause
injury on that property. He may kill them where
circumstances require this in order to prevent substantial
injury disproportionate to the animal's value. He shall in
both events notify the owner of the animals without delay
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or, where the owner is unknown to him, take the
necessary measures to ascertain him.
Art. 1627. - .6uildings.

(1)

The owner of a building shall be liable for any injury due
to the building even where the injury was unforeseeable.

(2)

The owner who has paid compensation to the victim may
claim compensation from any person by whose fault the
injury was caused, including the person who built the
building or the occupier. He may claim to be indemnified
in fuH, .unless the injury aroSe byhis fault or by that of a
person for whom he is answerable. _

(3)

A person endangered by another's building may require
the owner thereof to take the necessary measures to avert
the danger.

(4)

The occupier of a building is liable
things falling from it.
.

~or

injuries caused by

Art. 1628. - Machines and -Motor Vehicles.

(1)

The owner of a machine or motor vehicle is liable for
injury caused by it, notwithstanding that the injury was
caused by a person who was not authorized to operate,
handle or drive the machine or vehicle.

(2)

He is not liable where he proves that, at the time when
the injury was caused, the machine or vehicle had been
stolen from him.

(3)

Whosoever has received the machine or vehicle for
purposes of personal benefit is also liable for injury
caused by it, while in his holding. However, an employee
who has charge of the machine or vehicle on behalf of the
owner or another person, is not liable for injury caused by
it, unless such injury is due to his fault.

(4)

The owner who has paid compensation to the victim may
recover from the holder of the machine or vehicle. He
may claim to be indemnified in fuIl, unless the injury be
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due to his fault or that of a person for whom he
answerable.

IS

Art. 1629. - Collision hetween Velticles.

(1)

Where two motor vehicles collide, each of them is deemed
to have contribute'd equally to cause the accident.

(2)

The owner of each vehicle, or the holder answerable for
it, bears half of ,the t()tal amount of the injury caused by
the accident.

(3)

The provisions of this Article shall not apply where it is
proved that the accident was caused, wholly or chiefly, by
the fault of one of the drivers.

Art. 1630. - Manufactured Goods.

(1)

A person who rpanufactures goods and supplies them to
the public for profit is liable for injury to another person
resulting from the normal use o~ these products.

(2)

No liability is incurred where the çefect which has caused
the injury could have been discovered by an ordinary
examination of the products used.

Art. 1631. - Exemption from Liahility.
"

(1)

I"

(2)

.

The persons legally answerable in the case of the creation
of an abnormal, risk, or for injury caused by animais,
buildings, machines, motor vehicles or manufactured
goods, cannöt.relieve themselves of.their liability to the
victim by proving that they have committed no fault, or
~hat the cause of the injury remains unknown, or that it
was not within their power to prevent the injury, or that
the injury was caused by the fault of a third person.
•

They are relieved of their liability, wholly or partly, only
where the injury is caused solely or partly by the fault of
iliev~tim.
'
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Art. 1632. - Other Things.
Except in the cases provided under the preceding Articles, the
owner or holder of a thing is not liable for injury caused by-that thing,
unless he or a person for whom he is answerable has committed a fault.

Art. 1633. - Contractual Relationship.

(1)

The rules relating to liability arising out of abnormal
risks, or out of animaIs, buildings or things, cannot be
invoked by a person who, by virtue of a contract made
with the person legally answerable, is connected with the
dangerous activity, animal, building or thing which has
caused the injury.

(2)

In this case, the consequences of the injury are settled in
accordance with the rules governing such contract.

Art. 1634. - Disinterested Relationship.

(1)

. The rules gov.erning liability ansmg out of animaIs,
buildings or things cannot be invoked by a person who,
even in the absence of a contract, was at the time of the
injury using the animal, building or thing without the
owner or holder thereof deriving benefit from such use.

(2)

In such a case, the owner or holder is not liable unless he
has committed a fault.

Section 3. - Liability for the Actions ofOthers
Paragraph 1. - Liability of Parents and Guardians

Art. 1635. - Parental Authority or Guardianship; Liability
A person who exercises paren tal authority or guardianship
answerable under the civillaw where his minor child incurs a liability.

Art. 1636. - Other Guardians of the Child.
The following persons shall be liable in lieu of the parents:

IS

(a)

the person in whose charge the child has been placed,
where the child lives outside the family home;

(b)

the teacher or master during the time when the child is at
school or serving an appren ticeship; and

(c)

the employer where, under the terms of the following
Articles, his liability is involved in consequence of an act
committed by the child.
Paragraph 2. - Liability ofthe State

Art. 1637. - Principle.

(1)

A public servant or government employee is in every case
liable to make good the injury he eauses to another by his
fault.

(2)

Where the fault is an official fault, the victim mayalso
claim to be compensated by the State, which may, if
appropriate, subsequently recover from the public servant
or employee at fault.

(3)

The State is not answerable where the fault committed is
a personal fault.

Art. 1638. - Official Fault.

(1)

(2)

(3)

. ..

"

A fault is deemed to be an official fa uIt where the person
who committed it believed in good faith that he acted
within the scope ofhis powers and in-the public interest.
.
.
A fault is deemed to be a personal fault in other cases.
Saving contrary proof, the public servant or employee is
presumed to have acted in good faith.

Art. 1639. - Assimilated Cases.

The provisions of Article 1637 and 1638 shall apply to the liability
of public servants or employees of a territorial subdivision of the State
or of a public service with legal status.
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.Paragraph 3. - Liability of Employers and Bodies Corporate

Art. 1640. - Liahility of Bodies Corporate.
Bodies corporate and properties with specific destination are
answerable under the civil law where one of their representatives,
agents or salaried employees incurs a liability in the discharge of his
functions.

Art. 1641. - Employer's Liability.
The employer is answerable under the civil law where one of his
employees incurs a liability in the discharge of his functions.

Art. 1642. - Discharge o,fFunctions.
I

(1)

For the purpose of Article 1640 and 1641, a liability is
incurred in the discharge of functions where the faulty act
or' forbearance was committed with the intention of
carrying out suchfunctions.

(2)

The fact, that the faulty act or forbearance was ultra vires,
or that its author was formally forbidden to commit it,
does not release the ·person answerable for him under the
civillaw, unless the ~ictim knew or ought to have known
of that facto
. ,:

ol

••

t(

Art. 1643. - Presumption.
('1')
.
{

(2)

Where the. injury is caused by the representative or agent
of a body corporate or property with specific destination,
or by a salaried employee, at the pIace where or during
the time when. he is normally employed, he is presumed
to have caused the injury in the discharge ofhis functions.
Proof to the contrary
presumption.

IS

admissible to rebut such

,Art. 1644. - Non-Discharge ofFunctions.
/;

The liability is not incurred in the 'discharge of functions ""here
such functions have merely-provided their author with an opportunity of
committing the faulty act or forbearance which caused the injury.
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Art. 1645. - IndependentWorkers.

A person is not answerable for the faults committed by another
person while carrying out work which he has required him to do, where
the latter is not subject to the 'former's authority and is to be considered
as having retained his independence.
Art. 1646. - Representatives.,

If the conduct of a representative in the exercise öf the powers
resulting from the representation constitutes a fault towards another,
the person who is represented is also answerable under the civil law
toward 'that other person.
Art. 1647. - Defamation.

The managing editor of the newspaper, the printer of thè
pamphlet or the publisher of the book is answerable under the civil law
for defamation committed by the author of a text printed therein.
Art. 1648. - Joint Liabilities.

(1)

The author of wrongful lI1Jury shall repair it
notwithstandi~gthat another person is answerable under
the civillaw for such inj ury.

(2)

The author of the injury and the person answerable for it
under the civillaw are solidarily liable to make good such
lI1Jury.

(3)

The person answerable under the civil law may demand
that the author of the injury be made a party to the
proceedings brought by the victim for compensation.
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Section 4. - Mode and Extent of Compensation
Paragraph 1. - Pecuniary Compensation

A. - Pecuniary CompensationfOr Material Injury
Art. 1649. - Modes of Compensation.

(1)

As a rule, the injury is made good by compensating the
victim by means of an equivalent sum of money.

(2)

The Court may, subject to the liberty of persons and to
the rights of third parties, order in lieu of or in addition
to pecuniary compensation other appropriate measures to
make good or limit the injury.

Art. 1650. - Extent ofCompensation.

(1)

The compènsation due by the person legally liable is
equal to the injury caused to the victim by the fact giving
rise to the liability.

(2)

The Minister of Justice may issue Regulations to fix the
extent, upper and lower limits of compensation in respect
of death andl ói- bodily injury.

Art. 1651. - Future Injury.
,

A future injury which is certain to occur shall be made good
without waiting for it to materialize.

Art. 1652. - Insured Victim.
"

(1)

Whère the victim is insured, he may claim compensation
for the injury inflicted on him on the same terms as
though he had not been insured.

(2)

The insurer has no independent claim to be indemnified
by the person liable for the fact which has caused the risk
covered by the insurance contract to materialize.

(3)

The insurance contract may, however, provide for the
subrogation of the insurer to the victim's claim against
the person liable.
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Art. 1658. - Victim Pensioned Off.

(1)

Where the victim receives a pension as a result of the fact
which caused him injury, he may claim compensation for
the injury inflicted on him on the same terms as though
he were not receiving a pension.

(2)

The person paying the pension has no independent claim
to be indemnified by the person liable for the fact which
has caused the pension to fall due.

(3)

The legal bond joining him" to the victim may, however,
provide for his subrogation to the victim's claim against
the person liable.

Art. 1654. - Mortal Accidents.

(1)'

In the case of Üability for a mortal accident, the spouse of
the victim, his ascendants and his descendants, and the
brothers and sisters of the' victim born of the same
parents or born ofthe same father or ofthe same'mother
have each an independe~t claim to be compen~ated for the
m'aterial injury they have suffered because ofhis death.
;.

t '

j

. '

..

•

(2)

In this case compensation for the injury is due in the form
and nature of a support allowance.

(3)

The support allowance is due notwithstanding that the
plaintiffs have relatives from whom they could claim
support.

(4)

No other persons shall have independent claims to be
compensated because of a mortal accident, even where a
plaintiff was factually supported by the victim, or the
latter was bound to support him.

l'

Art. 1655. - Good Faith.

(1)

•

'

"

Compensation for the injury may not be claimed contrary
to good fai th.
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(2)

The vlctlm may not claim compe"nsation, for. the ,injury •
sustained in so far as, by acting in areasonabIe manner,
he could have avoided or limited such injury. ,.

Art: 1656. - Fault ofthe·Victim.

(1)

Where the injury is due partly to the fault of the victim,
the latter shall receive partial compensation only.

(2)

In fixing the extent to which the injury shall be made
good, all the circumstances of the case are taken into
account, in partic41ar the ex~ent to which the respective
faults have contributed to causing the injury and the
gravity of each fault.

Art. 1657. - Unawareness ofFault.
:'

(1)

I

t

The CO,urt may, where equity so requires, reduce the
compensation awarded where' the fault giving rise to the
liability, was committed by person who was
not in a
,1
state to appreciate the wrongful n~ture ofhis conduct.

a

,

(2)

.'

In this, respect, regard shall be had to the respective
financial positions of the 'parties and the consequences, for
the au thor of the fault, of a liability to make the injury
,·1
'
goo1 d ..

Art. 1658. - Chain ofCommand.

(1)

The Court may; where equity' so reqLires, reduce the
compensation awarded where a sense of the duty of
discipline or obedience moved the au thor of the fault to
commit it.'

(2)

In this respect, regard shall be had tb the degree of
imperativeness of the 'duty.

Art. 1659. - Unforeseeable Injury.

(1)

The Court may, where equity so requires, reduce the
compensation to be paid by a person who is liable for a
injury which, in consequence of unforeseeable
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circumstances, expanded beyond what could reasonably
be expected,

(2)

Such reduction must never be ordered where the liability
arises from an intentional fault.
.

Art. 1660. - Difficulty of Assessment.

(1)

Where the exact amount of the injury cannot be
ascertained, the Court shall estimate it, taking into
account the ordinary course of events and the measures
taken by the injured party.

(2)

Nevertheless, no indemnity shall be awarded in'respect of
a injury of which the very existence, and not only the
amount, is uncertain.

. Art. 1661. - Necessity.

The Court fixes equitably the amount of compensation due from a
person who, without committing a fault, caused injury to the property of
another in order to save himself or a third person from an· imminent
injury or danger.
Art. 1662. - Nominal Injury.

Compensation of a purely nominal injury may be awarded where
the action has been brought solely with a view to establishing that a
right of the plaintiff has been infringed, or that a liability has been
incurred by the defendant.
.I

B. - Pecuniary Compensation./Or Jrloral Injury
Art. 1663. - Principle.

(1)

The author of a wrong shall make good the moral injury
resulting from the wrong wherever adequate procedure
exists for such redress.

(2)

Pecuniary compensation for moral injury may be awarded
only in cases expressly provided by law.
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Unless otherwise provided, pecuniary compensation for
moral injury shall not be less than one thousand Nakfas,
but the Court may increase the amount up to ten
thousand Nakfas, to be set at intervals of one thousand
Nakfas from the minimum amount.

(3)

Art. 1664. - Intentional Fault.

Where moral injury has been inflicted upon the plaintiff
intentionally, the Court may, by way of redress, order the defendant to
pay an equitable compensation to the plaintiff or to a charity named by
the plaintiff
Art. 1665. - Assault.

Where the defendant has imposed upon the body of the plaintiff a
contact which is unpleasant or repulsive, the Court may, by way of
moral redress, order the defendant to pay an equitable compensation to
the plaintiff or to a charity named by the plaintiff
.
Art. 1666. - Unlawful Restraint of Liherty.

Where the plaintiffs liberty has been unlawfully restrained by the
defendant, the Court may, by way of moral redress, order the defendant
to pay an equitable compensation to the plaintiff or to a charity named
by the plaintiff
Art. 1667. -'Defamation.

"
Equitable compensation may be awarded by way of moral redress
to the plaintiff or to a charity named by him, in the case of insult or
defamation where:
\

I .

(a)

the insuiting or defamatory imputations are that the
plaintiff has committed a crime or offence punishable
under the penallaw;

(b)

they tend to show that the plaintiff is incompetent or
dishonest in the eXeI-cise of his profession;

(c)

they tend to show that the plaintiff, if a merchant,
insolvent;
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(d)

_they tend to show that the plaintiff is suffering from a
contagious disease; or

(e)

they tend to show that the plaintiffs morals are shocking.

Art. 1668. - Injury to the Rights ofSpouses.
Equitable compensation may be awarded by way of moral redress
to the plaintiff or to a charity named by him, where the defendant has
injured his or her rights as a spouse.

Art. 1669. - Abduction ofChild.
Equitable compensation may be awarded by way of moral redress
to the plaintifT or to a charity named by him, where the defendant has
been convicted under the penallaw for having abducted a child which is
in the plaintiffs lawful custody.

Art.

1670. -

Bodily Injuries or Death.

(1)

Equitable compensation may be awarded by way of moral
redress to the victim of bodily injuries or, in the event of
his death in consequence thereof, to his family.

(2)

Notwithstanding the provisions of Art. 1663 (3), the
Court may, in the case of bodily injuries or death, increase
the maximum amount to twenty thousand Nakfas
following the same pattern of setting the amount as
provided for in Article 1663 (3).

(3)

The Minister of Justice may issue Regulations to change
from time to time the extent and limits of compensation
by way of moral redress in respect of bodily injuries or
death.

Art. 1671. - Sexual Offences.
( 1)

Where a person has been convicted under the penal law
for sexual offences, the Court may award the victim an
equitable compensation by way ofmoral redress.

(2)

Notwithstanding the provisions of Art. 1663 (3), the
Court may, in the case of sexual offences, increase the
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maximum amount to fifty thousand Nakfas following the
same pattern of setting the amount as provided for in
Article 1663 (3).
Art. 1672. - Custom.

.,

(1)

In fixing the amount of the equitable compensation under
the preceding Articles, and in establishing who is
qualified to act as representative of the family, the Court
shall have regard to local customs.

(2)

The Court shall not disregard such customs unless they .
are anachronistic and manifestly contrary to reason or
morality.

Art. 1673. - Representative ofthe FamilY.

In the absence of any applicable local custom, the following are
alone considered as qualified to represent the family:
(a)

the victim's husband or wife;

(b)

failing such or where he or she is incapable, the victim's
eldest child who is capable under the law;

(c)

failing such or where he or she is incapable, the victim's
father or mother; or

(d)

failing such or where she is incapable, the eldest of the
victim's brothers or sisters who is capable under the law.
Paragraph 2. - Other Modes ofCompensation

Art. 1674. - Restitution.

(1)

The Court shall order the restitution to the plaintiff of
things which have been improperly taken away from him,
and of the increments yielded by the things since the date
of such taking.

(2)

Where the things have been lost or destroyed the
defendant shall repay their value, notwithstanding that
the 10ss is due to force majeure.
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(3)

J

r

1':-.

I

Where the defendant has incurred expense on the things
which he is réquired to return, the provisions relating to
unjust enrichment shall apply.
.

Art. 1675. - Restitution in Kind.
ot 1'1

.\

0

The Court may, where it thin~s W' order;t~e, thing w.hich
has been destroyed or injured to be replaced o'r repaired
at. the e?,p.ense of the person liaple for !J1e destruction or
deterioration. .
...

(1)

..

~ay

~

(2)

In this case, the Court fixes the
to be replaced or repaired.

(3)

This mode of compensation shall not be prescribed where
the duty to compensatè fà.lls on the State.
.!f

Art. 1676. - Honor and Reputation.

f;

in .which the thing is

.l

In the case ~f wrOllgs directed against the honor or reputation of a
person, the 'Court mayorder such' publicity to be made at the
defendant's expense as is likely to counter the effect of these wrongs.
Art. 1677. - Injunctions.

(1)

. The Court may grantan injunctionJrestraining the
\defendant from committing, continuing to commitor
resuming an act prejudicial to the plaintiff

..

" 1

An injunction shall be granted only where there are good
reasons to believe thafthe ad prejudicial to the plaintiff is
'likely to be carried out and the impending injury is of
such a nature that it cannot be redressed by a pecuniary
compensation.

(2)

Art. 1678. - Unfair Competition.

.

In .the case of unfair competition, the Court. mayJ enjoin the
cessation of the practices thé;lt are contrary to good faith. ,
0
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Art. 1679. - Simulation.
Acts done by third persons in relying on an ostensible situation
may be deèlared demurrable against the person who, by his conduct or
. forbearance, has created the semblance of such situation.

Section 5. - Action for Compensation
Art. 1680. - Legal immunity.
No action for liability may be brought because of facts connected
with their office against:
(a)

a member ofthe Eritrean Government;

(b)

a member ofthe Eritrean Parliament; or

(c)

ajudge ofthe Eritrean Courts.

Art. 1681. - Exception.
The provision of Article 1679 does not apply where the person
protected thereby have been convicted under the penal 'law for acts
pertaining to their office.

Art. 1682. - Reference to the Administrative Law.
Where the State is liable, the rules of administrative law
determine against whom the action shall be brought and which
department or service shall finally assume the burden of the debt.

Art. 1683. - Burden ofProot:
The burden is on the victim to establish the amount of the loss
sustained and to prove the circumstances which render the defendant
liable to make it good.

Art. 1684. - Causa! Relationship
Reparation can only be claimed for injury which is related to the
event giving rise to the liability of th~ debtor in such a fashion that the
injury, also taking into account its nature and thaf of the liability, can
reasonably be imputed to the debtor as a result of this event.
456

Art. 1685. - Scope ofProtection
There is no obligation to repair injury when the violated norm
does not have as its purpose theprotection from injury such as that
suffered by the victim.

Art. 1686. - Two or More Events.
Where the injury may have resulted from two or more events for
each of which a different person is liable, and where it has -been
determined that the injury has arisen from at least one of these events,
the obligation to repair the injury rest~ upon each of these persons,
unless he proves that the injury is not the result -of the event for which
he himself is liable.

Art. 1687. -Bene6t to he Computed.
_Where one and the same event has created both injury and benefit
for the victim, the benefit must, to the extent that this is reasonable, be
computed in determîning the injury to be repaired.

Art. 1688. - Heirs.
( 1)

The victim's heirs may claim compensation for the
material injury suffered by the victim.

(2)

Save where otherwise provided by law, they may not
daim compensation for the moral injury suffered by the
victim unless an action for compensation fo'r the moral
injury has been initiated by the victim during his lifetime.

(3)

The successor of the person liable for the injury is liable
as he hiinself was to make it good.

Art. 1689. - Victim's Creditors.

(1)

The creditors of a person may not exercise their debtor's
action for compènsation for injury done to him where
such injury is connected with the debtor's person, bodily
integrity or honor.

(2)

They may, on the conditions laid down in Article 1592,
exercise their debtor's action where the debtor has, after
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the date on which they became his creditors,- suffered a
injury affecting solely his pecuniary interests.
"

,

,

Ol

o

,

Art. 1690. - Contractual Limitation ofExtra-Contractual Liahility.

, .

(1)

A person may relieve himself of liability for his fault,
unless the injury was 'ccatised 'intentionally or,lby' gross
negligence.
0

(2)

.. A person may stipulate 'by- contract ,that' he will not be
liable [or faults cominitted by another person for whom
he is answerable imder: the civil' law.
-

(3)

"

A person may stipulate by contract that he will' not be
liable, unless the injury was caused by himself
intentionally or bi 'gross 'negligence; -for injury 'which,
under the provisions of this Title, is to be made good
irrespe~tive offault.
..
0

(4<)

Such an exemption ofliability {vill not be held effective if
it is contrary to good faith. Regard should be had to the
position of the parties in society, in particular the
circumstance that the party who is confronted with such
an exemption is not a professional party.

Art. 1691. - Compromise.
, Àfter' injury has been çaused, the párties m'ay agree that it shall
not entail compensation or may .settie the. terms ofits
compensation.
, .
"

Art. 1692: - Date of Assessment oflnjury.

(1)

The Court assesses the injury sustained by the victim as
on the day on which it rend~rs judgment.

(2)

Where it is impossible finally to assess the injury on that
date, the Court mflY give a provisional judgment and
authorize an appliçation for reconsideration of such
decision.

(3)

The application for reconsideration must be made within
five years from the date ofthe provisionaljudgment.
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Art. 1693. - Res Judicata.
(1)

Without prejudice to the provisions of Article 1692, the
Court's evaluation ofthe injury shall be final.

(2)

The victim ~ay not bring a fresh action for compensation
for other injury he has suffered unless such injury was
caused independently of that for which he has already
claimed compensation.

Art. 1694. - No Appeal.

(1)

No appeal shall lie against the judgment of the Court of
first instance relating to the amount of compensation.

(2)

However, an appeal may lie ,:"here:

(a)

the Co'urt has considered circumstances which it
should not have taken into account or has failed to
consider circumstances which it should have taken
into account;

(b)

the amount of compensationfixed by the Court is
manifestly unreasonable and' could only have been
inspired by prejudice or angel'; or

(c)

such amount is due to an error of calculation on
the part of the Court.

Art. 1695. - Allowance.

(1)

Where such mode of payment is justified by the nature of
the injury or other circumstances attending the case, the
Court mayorder the injury to be made good by means of
a periodical allowance.

(2)

In such case, the debtor shall provide security for the
payment of the allowance.

Art. 1696. - Solidary Liahility.

(1)

Where several persons are liable to make good the same
injury they are bound solidarily.
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(2)

In particular, no distinction is made between instigator,
principal and accomplice.

(3)

The persons liable to make good the same injury are
bound solidarily regardless of whether the obligation to
make good has its source for one or other of them in a
contract or in an extra-contractualliability.

Art. 1697. - Sole Fault.

(I)

Where only one of the persons liable has committed a
fault, he shall alone ultimately bear the burden of the
obligation.

(2)

Where the fault has been committed in the performance
of his functions by the representative. or agent of a body
corporate or by a salaried employee, the Court may decide
'that the obligation shall ultimately be borne, either
wholly or partly, by the 'body corporate or the employer.
Where the fault consists in an official fault committed by
a public servant or employee, the Court may decide that
the obligation shall ultimately be borne, either wholly or
partly, by the State or its territorial subdivision or the
public service concerned.

(3)

In making its decision, the Court takes account of the
degree of gravity of the fault committed, and of the
author's desire, if any, to carry out his functions to the
best of his abilities. No regard shall be had to the
respective financial positions of the persons declared
liable.

(4)

No ultimate division of liability shall be granted by the
Court where:
(a)

the act giving rise to the liability was committed
with intent to cause an injury; or

(b)

the act is a penal offence for which the au thor has
been duly convicted.
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Art. 1698. - Shared fault.

(1)

Where several persons have contributed by their fault to
cause the same injury, the Court fixes equitably the
proportion of the obligation ultimately to be borne by
each of these persons.

(2)

In making its decision, the Court shall have regard to all
the circumstances, in particular the extent to which the
respective faults have contributed to cause the injury and
the gravity of each fault.

Art. 1699. - Suhrogation.

(1)

Whosoever has paid the whole obligation although he is
ultimately bound to bear only a part thereof shall recover
from those liable with him.

(2)

For the purpose of such recovery he shall be subrógated
to the victim's claim.

(3)

The Court may in its judgment subrogate the person
sentenced to the victim' s possible claims against' other
persons liable for the injury.

Chapter 2. - Unjust Enrichment
Section 1. - General Provisions
Art. 1700. - General Principle.
Whosoever has derived a gain from the work or property of
another without a cause justifying such gain, shall indemnify the person
at whose expense he has enriched himself to the extent of the latter's
impoverishment, and within the limit ofhis own enrichment.

Art. 1701. - Loss of Enrichment.

(1)

Restitution is not due, to the extent to which the
defendant can show that he is no longer enriched at the
time of the claim for restitution.
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(2)

Restitution is nevertheless due where the defendant has
parted with the enrichment in bad faith or where, at the
time of parting with it, he should have been aware that he
was bound to make restitution.

(3)

Where the unjust enrichment has been transferred
gratuitously to a third person, the claim for restitution
may be brought against the latter.
S~ction 2. -

Undue Payment

Art. 1702. - Undue Payment.

(1)

Anyone who has donated a thing to another without legal
ground is entitled to reclaim it from the recipient as a
performance which was not due.

(2)

Ifthe performance which was not due was the payment of
a sum of money, the claim is 'for the restitution of the
same amount.

(3)

Anyone who without legal ground has made a
performance of some other kind is entitled to claim from
the recipient that the performance be reversed.

(4)

The person who made the undue payment may demand
restitution of the increments of the thing, or the legal
interest of the' money, from the date of. the payment,
where the payee acted in bad faith.

Art. 1703. - Absence of Mistake.
Restitution is not admitted where a person cognizant of the facts
pays voluntarily what he knew he did not owe.

Art. 1704. - Sufficient Cause.

(1)

Restitution is not admitted where the payment was made
in the performance of a barred obligation or moral
obligation.
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(2)

Restitution shall nevertheless be admitted in such case
where the person who made the payment had no capacity
to alienate gratuitously.

Art. 1705. - No Restitution.

(1)

. . (2)'

The receiver of the undue payment owes no .restitution
where, as a consequence of the payment,i he has in good
faith destroyed or cancelled his title, relinquished the
security for his claim or allowed his action :against' the
true debtor to lapse.
.In such case, the person who made the undue payment
, has legal redress against the·true debtor only.
i

Art. 1706. - Legal Incapacity.
\'

I'

A person under alegal incapacity who has received a performance
which was not due incurs obligations within this section only so far as
what has been received has genuinely benefited him or has come under
the control ofhis guardian.

Art. 1707. - Absence of Transfer of a Thing.

"

.

(1)

Where the. performance in question does not consist in
the transfer of a thing, the principles in this section are to
be applied.

. (2)

If the performance by its nature preclu'des reversal then,
so far as is reasonable, restitution shall be by
reimbursement of the value of the performance at the
time of its receipt, provided that the recipient has been
enriched by the performance or: was responsible for the
performance being effected or had agreed to make some
performance in exchange.
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Section 8. - Expenses

Art. 1708. - Scope of this Section.
Where a person is bound to return a thing which has been in his
possession for some time, his rights and ob1igations arising out of any
modifications he may have made tD· such thing are, un1ess otherwise
provided by 1aw or contract, subject to the following provisions.

Art. 1709.. - Necessary Expenses.
Whosoever is bound to make restitution shall be reimbursed of the
expenses he has incurred in preventing the 10ss or deterioration of the
thing, un1ess such expenses were not usefu1 or were rendered by his
own fault or the fau1t of a person for whom he is answerab1e.

Art. 1710. - Maintenance.
The person bound to make restitution is not entitled to any
indemnity for the cost of maintaining the thing or for the taxes he has
paid because ofpossessing it.

Art. 1711. - Value Added to the ThiIig.
. (1)

Where expenses incurred on the thing have increased its
va1ue, the person bound to make restitution is entitled to
their reimbursement.

(2)

. He may, however, not claim more than such increase in
va1ûe, due to his expenses, as still subsistsat the time of
restitution.

Art. 1712. - Bad Faith.
(1)

The Court may, where equity so requires, reduce or
refuse the indemnity as provided in' Article 1711 where,
at the time when he made the expense, the defendant
knew or shou1d have known of his duty to return the
thing.

(2)

The Court may, where equity so requires, grant the
p1aintiff a period of grace not exceeding two years for
payment of the indemnity provided in Article 1711.

•
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Art. 1713. - Jus Tollendi.
. A person bound to make restitution may before restitution of the
thing remove anything he has joined to it, if it can be separated without
appreciable injury to the thing.
.

Art. 1714. - Right of Retention.

(1)

The person bound to make restitution may refuse to
return the thing until he has received payment of the
indemnity due to him under the foregoing provisions or
until he has received adequate security for its payment
upon liquidation of the amount due.

(2)

The right of retention may, however, not be invoked by a
thief or by a person who, at the time when he took
possession of the thing, knew that he had no valid
contractual or legal right to it.

Art. 1715. - Deterioration.
(1)

The person bound to make a restitution shall indemnify
the person entitled where the foriner has caused the thing
to deteriorate.
'

(2)

He is liable even for such deterioration of th~ thing as
was caused by force majeure, if, at the time when this
occurred, he knew that he had no valid contractual or
legal right to the thing.

Art. 1716. - Loss ofthe Thing.
,

( 1)

The provisions of Article 1715 apply in the case of total
or partialloss of the thing.

(2)

They also apply where for any other reason the thing
cannot be returned in kind to the person entitled to it.

Art. 1717. - Extent of Indemnity.

(1)

The indemnity due is equal to the value of the thing at
the time when it becomes impossible to return it in kind.
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(2)

Where the person required to make restitution knew at
that time that he had no valid contractual or legal right
to the thing, additional cpmpensation may be demanded
from him. In such case, the person entitled to restitution
shall be placed in the position he would have been in, had
he retained uninterrupted possession ofthe thing.

Art. 1718. - Increments.

. (1)

The person bound to make restit~tion shall retain the
collected increments of the thing.

(2)

He shall pay to the plaintiff th.eir value where he knew at
the time of taking possession of the thing that he had no
valid contractual or legal right to it. .

Chapter 3. - Management of Another's Affairs
Section 1. - General Provisions
Art. 1719. - Scope of Application.
Managel)1ent of é!nother's .affairs, occurs where a person
consciously and with good reason undertakes to look after the interest
of another without having the power to do so pursuant to a juridical act
or another juridical relationship provided for elsewhere by law.

Art. 1720. - Duties of the Manager.

(1)

The manager must ex:ercise the necessary care In his
management and, to the extent that this can be
reasonably required of hiîn, he must continue the
management whic~ he has be.gun.

(2)

As soon as reàsonably possible, the manager reports to
the interested party on what he has done. He must render
an account of the funds \\!hich he has spent or received on
'
behalf of the interested party.

(3)

The Court may, havi~g regard tb the ci~cumstances·that
induced the manager to undertake the management,
reduce the damages to which ·he may be liable owing to
his default. 466

Art. 1721. - Duties of the Interested Party.

(1)

(2)

. (3)

The interested party must compensate thé manager for
injury which he has suffered as a result of the
management, to the extent that his interest is properly
looked after.
Where the manager has acted in the course of a business
or profession, he has, te the extent that this is reasonable,
the further right to be paid for his activities in accordance
with the prices usually charged for such activities at the
time of the management.
Expenses made by the manager shall produce interest as
from the day they were made without it being necessary
that the interested party be placed in default.

Art. 1722. - Authority.
A manager is entitled to perform juridical acts in the name of the
interested party, to the extent that the latter's interest is properly
looked after.

Art. 1723. - Approval by the Interested Party.

(1)

If a person who acted with a view to looking after the
interest of another, has done so without good reason or
has not properly done so, the interested party may, by
approving the acts, renunciate the right to invoke the
defect against the manager. The interested party can be
given an reasonable period for the approval.

(2)

Approval towards the manager
ratification towards a third party.

does

not

imply

Section 2. - Authority Granted by the Court
Art. 1724. - Principle.
'X"he authority to do an act or acts of a certain kind on behalf of
another may be given by the Court to a person hereinafter called the
curator.
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Art. 1725. - Application for Appointment.

(1)

An application for the appointment of a curator may be
made to the Court by a relative or by the spouse of the
person to be represented.

(2)

It may be made by no other person.

Art. 1726. - Decision of the Court.

(1)

The Court shall not grant the application unless the
person to. be represented is not in a position to appoint a
mandatory by reason of his being away, ill or for any
other cause.

(2)

The Court shall authorize the curator it appoints to carry
out such acts as are of an urgent nature.

(3)

The Court shall make such order as it thinks fit to
safeguard the interests of the person represented and to
ensure that the curator will execute any sentence that
may be passed upon him in relation to his liabilities to the
person represented.
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BOOK VI - SPECIAL CONTRACTS
TITLE I - CONTRACTS RELATING TO THE TRANSFER OF
OWNERSHIP AND OTHER RIGHTS
Chapter 1. - Sale
Section

1. -

General Provisions

Art. 1727. - Definition.

A contract of saie is a contract whereby one of the parties, the
seller, undertakes to deliver a thing and transfer its ownership to
another party, the buyer, in 'consideration of a price expressed in money
which the buyer undertakes to pay him.
Art. 1728. - Application of this Chapter.

The provisions of this Chapter shal1 appIy to the saie of property
generally, subject to more particular ruies governing the saie of certain
kinds of movabie things, and the saie of immovables..
Art. 1729. - Integral Parts oflmmovahles.

(1)

The saie of integral parts of an immovabie shall be
deemed to be a saie of movabies where such parts are,
under the contract, to be separated from the immovabie
_and transferr~d as movabies things to the buyer.

(2)

The provisions of sub-Article (1) shall appIy in particular
where the sale relates to crops, materials of a building
under demolition or products of a quarry.

Art. 1730. Things to he Manufactured.

Contracts tor the supply of things to be manufactured or produced
are to be considered sales unless the party who orders the things
undertakes to suppIy a substantial part of the materials necessary for
such manufacture or production.
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Art. 1731. - Distinguished from Contract For Services.

This Chapter does not apply to .contracts in which the
preponderant part of the obligations of the' party who furnishes the
things consists in the supply oflabor or other services.
Paragraph

1. - Formation of Contract

Art. 1732. - Subject ofSale.

(1)

A sale may relate to an existing thing belonging to the
seller.

(2)

A sale mayalso relate to a future thirig which the seller
undertakes to make for delivery to the buyer.

(3)

1t mayalso relate to a thing belonging to a third party.

Art. 1733. - Terms of the Contract.

(1)

The obligations in a contract of sale may be pure and
simple or be subject to J!lodalities.

(2)

Unless otherwise expressly stipulated, those modalities
shall not be deemed to be conditions affecting the
existence of the' cont;act.
'

. Art. 1734. - Offers to the Public.

A proposal other than one addressed to one or more specific
persons 'is to be considered merely as an invitation to make offers, unless
the contrary is clearly indicated by the person making the proposal.
Paragraph 2. - Performance of Contract
Art. 1735. - Delay or Error in Transmission of Notice.
- -

.

,

~.

~

-.

Unless otherwise expressly provided in this Chapter, if any notice,
request or other communication is given or made, by a party in
accordance with this Chapter and by means appropriate in the
circumstances, a delay or error in the transmission of the
communication or its failure to arrive does not deprive that party of the
right to rely on the communication.
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A. - Obligations 0/Seller
Art. 1736. - Genera! Provision.

The seller must deliver the things, hand over any documents
relating to them, transfer the ownership of the things and warrant the
buyer against certaindefects in the things, as required by the contract
and'this Chapter.
'

i. - Deliver,y qfthe Things and Randing Over OfDocuments
Art. 1737. - Essence of Obligation.

Delivery consists in the handing over of things and their
accessories or, in appropriate cases, handing over of any documents
relating to the things in accordance with the contract.
Art. 1738. - Quantity;Fixed Approximately.
I

.

(1)

Where the seller' undertakes to deliver "about a certain
quantity" of specified things, it shall be for him to
. determine the exact quantity to be delivered, unless it
appears from the circumstances that such stipulation has
been included in the contract in the sole interest of the
buyer.

(2)

The difference between the approximate quantity fixed in
the contract and the quantity actually delivered may not
be more than ten per cent, where the sale relates to the
whole cargo of a ship, or five per cent in other cases.

Art. 1739. - Place ofDelivery.

If the seller is not bound to deliver the things at any other
particular place, his obligation to deliver consists:

(a)

if the contract of sale involves carriage of the things in
handing the things over to the first carrier for
transmission to the buyer;

(b)

if, in cases not within the preceding paragraph, the
contract relates to specific things, or unidentified things
to be drawn from a specific stock or to be manufactured
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or produced, and at the time of the conclusion of the
contract the parties knew that the things were at, or were
to be manufactured or produced at, a particular place in
placing the things at the buyer's disposal at that place;
and
(c)

in other cases - in placing the things at the buyer's
disposal at the place where the seller had his pIace of
business or, in theabsence thereof, at the place where the
seller was domiciled at the time of the conclusion of the
contract.

Art. 1740. - Shipping Arrangements.

(1)

If the seller, in accordance with the contract or this

Chapter, hands the things over to a carrier and if
things are not clearly identified to the contract
markings on the things, by .shipping documents
otherwise, the seller must give the buyer notice of
consignment specifying the things.

the
by
or
the

(2)

Ifthe seller is bound to arrange for carriage ofthe things,
he must make such contracts as are necessary for carriage
to the place fixed by means of transportation appropriate
in the circumstances and according to the usual terms for
such transportation.

(s)

If the seller is not bound to effect insurance in respect of
the carriage ofthe things, he must, at the buyer's request,
provide him with all available information necessary to
enable him to effect such insurance.

Art. 1741. - Time ofDelivery.
The seller must deliver the things:
(a)

if a date is fixed by or determinable from the contract, on
that date;

(b)

if a period of time is fixed by or determinable from the
contract, at any time within that period unless
circumstances indicate that the buyer is to choose a date;
or
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(c)

in any other case, within a reasonable time after the
conclusion of the contract.

Art. 1742. - Docurnents Relating to the Things.

(1)

If the seller is bound to hand over documents relating to
the things, he must hand them over at the time and place
and in the form required by the contract.

(2)

If the s~ller has handed over doc.uments before the, time
required by the contract, he m'ay, up to that time, cure
any lack of conformity in the ~ocuments, if the exercise of
this right does not cause the buyer unreasonable
inconvenience or unreasonable expen~e.

(3)

In any event, the buyer retains any right to claim
damages as provided for in this Chapter.

Art. 1748. - Simultaneity with payment.

(1)

Unless otherwise provided in the contract, delivery of the
things shall be simultaneous with the payment of the
pnce.

(2)

The seller may
payment is made.

In

such case retain the things until

ii. - Obligation tri Transfer Ownership
Art. 1744. - Steps Necessary for the Transfer of Ownershtp.
,

,

The seller shall ta~e the necessary steps for transferring to the
buyer unassailable rights over the things sold.

Art. 1745. - Warranty against Dispossession.

(1)

The seller shaU warrant the buyer against any total or
partial dispossession which he might' suffer in
consequence of a third party exercising a right this third
party enjoyed at the time of the conclusion of the
contract.
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(2)

Where, at the time of the conclusion of the contract, the
buyer knows that he risks dispossession, the seller does
not warrant the buyer against dispossession unless he has
expressly un?e~take!1 to do so.

(3)

Warranty shall however be due where dispossession is
due to the seller's default on an obligation secured by a
pledge of the things or by any other security interest in
the thing.
.

Art. 1746. - Third-Party Intellectual Property ~faims.
,

(1)

The seller warrants that the things delivered are free
.from any right ö~ cláim ~f a' ~hird party based on
industrial property or other intellectual property, of
which at the time of the conclusion of the contract the
seller knew or could not have been unaware.

(2)

Where, at the time of the conclusion of the contract, the
buyer knows or could not have been unaware of a right or
claim, the seller does not warrant that the things are free
from any right or claim based on industrial or intellectual
property.

(3)

The seller does not warrant that the things are free from
any right or claim based on industrial or intellectual
property if the right or claim results from the seller's
compliance with technical drawings, designs, formulae or
other such specifications,furnished by the buyer.

Art. 1747. - Provisions Excluding or Restricting Warranties.
l
•
• _

•

,

~

-

~

I

~

. •

(1)

Provisions which exclude or restrict the warranties set
.out in Article 1745 and 1746 shall be construed strictly.

(2)

Unless otherwise expressly agreed, such provision shall
impose on the" seller the obligation to return the price to
the buyer, in whole or in part, in cases of dispossession.

(3)

A provision excluding or restricting the warranty shall be
of no effect where the seller has intentionally concealed
that a third party had a right on the things or
dispossession is due to the act of the seller.
</oH

Art. 1748. - Notice ofThird-Party Claims.

(1)

The buyer loses the right to rely on the provisions of
Article 1745 or 1746 if he does not give notice to the
seller specifying the nature of the right or daim of the
third party within a reasonable time after he has become
aware or ought to have become aware of the right or
claim.

(2)

The seller is not entitled to rely on the provisions of the
prec~ding sub-Article if he knew of the right or claim of
the third party and the nature of it.

(3)

Notwithstanding his failure to give notice, the buyer may
reduce the price in accordance with Article 1793 or claim
damages, except for loss of profit, if he has a reasonable
excuse for his failure to give the required notice.

Art. 1749. - Making the Seller Join as Party to Proceedings.

(1)

Where the buyer is sued for breach of warranties by a
third party as set out in Article 1745 and 1746, the buyer
shall make the seller join him as. a party to the
procee?ings instituted against him.

(2)

Where the seller is joined in the proceedings in due time,
he shall make good ~is warranty unless' he can show that
dispossession is due to the act of the buYér.

(3)

Where the seller is not joined in the proseedings without
any fault on his part, he shall be released from his
warranty where he can show that the proceedings might
have had a more' favorable issue, had he been joined in
due time.

Art. 1750. - Compromise.
Where the buyer acknowledges the right of a third party outside
judicial proceedings or he has entered into a compromise with such
third party, he may not avail himself of the warranty given by the seller
unless he can show that the latter could not have prevented the breach
of warranty.
.
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lii. - Warranty Againsf D~fects in fhe Things

Art. 1751. - Principle.
The seller shall deliver things which are of the quantity, quality
and description required by the contract and which are contained or
packaged in the mannel' require? by the contract.

Art. 1752. - Conformity with Contract.
Except where the parties have agreed otherwise, the things do not
conform with the contract if they:
.

(a)

are unfit for the purposes fOf which things of the same
description would ordinariIy be used;

(b)

are unfit for any particular purpose expressly or impliedly
made known to the seller at the time of the conclusion of
the contract, except where the circumstances show that
the buyer did not rely, or that it was unreasonable for
him to rely, on the seller's skill and judgment;

(c)

do not possess the qualities of things which the seller has
held out to the buyer as a sample or model; or

(d)

are not contained or p~ckaged in the mannel' usual for
such things or, where there is no sl1ch mannel', In a
man nel' adequate to preserve and protect the things.

Art. 1753. - Buyer's Knowledge ofNon-Conformity.
The seller is not liable under Article 1752 for any lack of
conformity of the things if at the time of the conclusion of the contract
the buyer knew of such lack of conformity.

Art. 1754. - Time when Defects Are to he Considered.

(1)

The seller is liable in accordance with the contract and
this Chapter for any lack of conformity which exists at
the time when the risk passes to the buyer, even though
the lack of conformity becomes apparent only aftel' that
time.

(2)

The seller is also liable for any lack of conformity which
occurs after the time indicated in the preceding subArticle and which is due to a breach of any of his
obligations, including a breach of any undertaking that
for a period of time the things will remain fit for their
ordinary purpose or for some particular purpose or will
retain specified qualities or characteristics.

Art. 1755. - Right to Cure up to Date for Delivery.

(1)

If the seller, has delivered things before the date for
delivery, he may, up to that date, deliver any missing part
or make up any deficiency in the quantify of the things
delivered, or deliver things in replacement of any
nonconforming things delivered or remedy any lack of
conformity in the things delivered, provided that the
exercise of this right does not cause the buyer
unreasonable inconvenience or unreasonablé expense.

(2)

In any event, the buyer retains any right to claim
damages as provided for in this Chapter.

,Art. 1756. - Examination ofThings by Buyer.

(1)

--

The buyer must examine the things, or cause them to be
examined, within as short a period as is practicable in the
circumstances.

--(2) - _ If the contract involves carriage of the things,
examination may be deferred until after the things have
arrived at their destination..
(3)

If the things are redirected in transit or redispatched by
the buyer without a reasonable· opportunity for
examination by him and at the time of the conclusion of
the contract the seller knew or ought to have known of
the possibility of such redirection or redispatch,
exa~ination may be defet:red until after the things have
arrived at the new destination.
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Art. 1757. - Provision Excluding or Restricting Warranty.
Any provision excluding or restricting the warranty shall be of no
effect where the seller has fraudulently concealed from the buyer the
defects in the thing.

Art. 1758. - Period for Relying on a Nonconformity.

(1)

The buyer loses the right to rely on a lack of conformity
of the things if he does not give notice to the seller
specifying the nature of the lack of conformity within a
reasonable time after he has discovered it or ought to
have discovered it.

(2)

In any event, the buyer losesthe right to rely on a lack of
conformity of the things if he does not give the seller
. notice thereof at the latest within a period of two years
from the date on which the things were actually handed
over to the buyer, unless this time-limit is inconsistent
with a contractual period of guarantee.

Art. 1759. - Contractual Period of Guarantee..
Where the seller has guaranteed th~t for a period of time the
things will remain fit for their ordinary purpose or for some particular
purpose or will retain specified qualities or characteristics, it shall be
sufficient for the buyer to iilform the seller of the nonconformity before
the expiry of sllch period.

Art. 1760. - Excuse for Failure to Notify.
. Notwithstanding Article 1758 and 1759, the buyer may reduce the
price in accordance with Article 1793 or claim damages, except for loss
of profit, if he has areasonabIe excuse for his failure to give the required
notice.

Art. 1761. - Seller's Knowledge ofNonconformity.
The seller is not entitled to rely on the provisions of Article 1758,
1759 and 1760 if the lack of conformity relates to facts of which he knew
or could not have been unaware and which he did not disclose to the
buyer.
.
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Art. 1762. - Prescription of Right. of Actiort and Defenses.

(1)

Rights of action and defenses based on· a lack of
conformity are prescribed by the lapse of two years from
the notification given according to the preceding Articles.

(2)

However, the buyer retains, as a defense against an action
for payment, the power to invoke.his right to a reduction ,
in the price in accordance with Article 1792 or his right
to reparation of damage, except for loss ofprofit.

B. ... Obligations cfBuyer,

..

Art. 1763.... General Provision.
The buyer must pay the price for the things and take delivery of
them'as required by the contract and this Chapter.

i. - Pa'Yrnent ofthe Price
<7

':

'I

0
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,
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Art. 1764. - Obligation to Pay the Price.
. The buyer's obligation tÇ) pay the price includes' takin'g such steps
and complying with such' formalities <l:s may be required under the
contract or any laws and regulations to enable,payment to be made.

Art. 1765. - Open-price Contracts.
Where a contract has'been' ,validly 'concluded, but does "not
expressly or implicitly fix or make provision for determining the price,
the parties are considered, in the absence of any indication to the
contrary, to have impliedly made reference' to the price generally
charged at the time of the conclusion of the contract for such things sold· .
under comparable circumstances in the trade concerned.

Art. 1766. - Price Determined By Weight.
If the price is fixed according to the'weight ofthe things, in case of
doubt it is to be determined by the net weight..

Art. 1767. - Place ofPayment.
If the buyer is not bound to pay the price at any other particular
piace, he must pay it to the seller:
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---

(a)

at the seller's pIace of business or, in the absence thereof,
at the place where the seller is domiciled; or

(b)

if the payment is to be made against the handing over of
the things or of documents, at the pIace where the
handing over takes place.

Art. 1768. - Date ofPaymerit..

(I)

If the buyer is not bound to pay the price at any other
specific time, he must pay it when the seller places either
the things or documents controlling their disposition at
the buyer's disposal in accordance with the contract and
this Chapter. The seller may make such payment a,
condition for handing over the things or documents.

(2)

If the contractinvolves carriage of the things, the seller
may dispatch the things on terms whereby the things, or
documents controlling their 'disposition, will not be
handed over to the buyer except against payment of the
price.

(3)

j

-.

The buyer is not hound to pay the price until he has
an . opportunity t<? examine the things, unless
procedures for ,delivery or payment agreed upon by
parties are inconsistent with his having such
opportunity.
.'. ,' ..

had
the
the
an

Art. 1769. - Payment Due Without Request..
The buyer must pay the price on the date fixed by or determinable
from the contract and this Chapter without the nee,d for any request or
compliance with any formality on the part ofthe seller.

Art. 1770. - Credit SaIe.
Where the contract relates to a sale on credit and no date of
payment is fixed, the buyer shall pay the price as soon as the seller
demands it after the date when delivery is to be made.
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ii. - Taking Delivery
Art. 1771. - Buyer's Obligation to Take Delivery.
The buyer's obligation to take delivery consists:
(a)

in doing all the acts which could reasonably be expected
of him in order to enable the seller to make delivery; and

(b)

in taking over the things.

C. - Common Obligations ofSeller and Buyer

i. - Expenses
Art. 1772. - Expenses of Contract.
The expenses of a contract of sale shall be borne by·the buyer.

Art. 1773. - Expenses ofPayment.
(1)

The expenses of the payment shall be borne by the buyer.

(2)

The seller must .bear any increase in the expenses
incidental to paymentwhich is qmsed by a change in his
place of business or, in the absence thereof, by a change in
his place of domicile subsequent to the conclusion of the
contract.

Art. 1774. - Expenses ofDelivery.

(1)

The expenses of delivery shall be borne by the seller.

(2)

Such expenses shall include the cost of counting,
measuring and weighing the thing.

Art. 1775. - Expenses after Delivery.
Any expense arising after delivery shall be borne by the buyer.

Art. 1776. - Expenses of Transport.

(1)

The expenses of transport shall be borne by the buyer
where the thing sold has to be sent to another place than
the place of delivery. .
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(2)

Such expenses shall however be borne by the seller where
delivery is to be carriage-free.
, tr'

(3)

Where the transport of the thing is interrupted by an
event beyond the control of either party, the additional
transport expenses shall be borne by the party who bears
the risk.
'

Art. 1777. - Customs Duties.

(1)

Where import custom duties or other duties charging the
imported thing are to be paid by the seller and such
duties increase after the contract is made, sllch increase
shall be added to the price.

(2)

Where however, a delivery bearing such duties has been
delayed' by the act of the seller or of a person for whom
the seller is liable, the additional duties shall be paid by
the seller whenever the buyer 'can show that the increase
wOlild not have been due, had the delivery been made at
toe time fixed in the contract or provided' by law,

(3)

Whenever there is a deciease in customs duties, the price
shall be reduced accordingly.
'
iz~

- Passing qfRisk '

Art. 1778. - Principle.
"

Loss of or damage to the things aftE;r the risk has passed to the
buyer does not release him from his obligation to pay the price, unless
the loss or damage is due to an act or omission of the seller.
Art. 1779. - General Rules.
(1)

Except as provided in Article 17.80 and 17.81, the risk
passes to the buyer when he takes over the things or, ifhe
does not do so in due time, from the time when the things
are placed at his disposal and he commits a breach, óf
contract by failing to take delivery.

(2)

However, if the buyer is bound to take over the things at
a place other than a place of business of the seller or, in
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the absence thereof, the place where the seller is
domiciled, the risk passes when delivery is due and the
buyer is aware of the fact that the things are placed at his
disposal at that place. .

(3)

If the contract relates to things not. then identified, the
things are considered not to be placed at the disposal of
the buyer until they are clearly identified to the contract.

Art. 1780. - Risk When Contract Involves Carriage.

(1)

If the contract of sale involves carriage of the things and
the seller is not bound to hand them over at a particular
place, the risk passes to the buyer when the things are
handed over to the first carrier for transmission to the
buyer in accordance with the contract of sale.

(2)

If the seller is bound to hand the things over to a carrier
at a particular pIace, the risk does not pass to the buyer
until the things are handed over to the carrier at that
place.

(3)

The fact that the seller is authorized to retain documents
controlling the disposition of the things does not affect
the passage of the risk.

(4)

Nevertheless, the risk does not pass to the buyer until the
things are clearly identified to the contract, whether by
markings on the things, by shipping documents, by notice
given to the buyer or otherwise.

.

.

Art. 1781. - Sale ofThings During Transit.

(1)

The risk in respect of things sold in transit pas'ses to the
buyer from the time ofthe conclusion ofthe contract.

(2)

However, if the circumstances so indicate, the risk is
assumed by the buyer from the time the things were
handed over to the carrier who issued the documents
embodying the contract of carriage.

(3)

Nevertheless, if at the time of the conclusion of the
contract of sale the seller lmew or ought to have known
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that the things had been lost or damaged and did not
disclose this to the buyer, the loss or damage is at the risk
of the seller.

Art. 1782. - Risk When Seller in Breach.
If the seller has committed a fundamental breach of contract, Art.
1779, 1780 and 1781 do.not impair the remedies available to the buyer
on account of the breach.

Art. 1783. - ProvisionRelating to Expenses.
Any provision relating to expenses stipulated by the parties, in
particular a provision whereby expenses are to be borne by the seller,
shall not in itself transfer the risks.

Art. 1784. - Things Shipped in common.
Where things are shipped in common with others, the risks shall
be allocated to each of the buyers in proportion to his share from the
day when delivery has taken piace by the things having been handed
over to the carrier,. where the seller has sent to the buyer the bill of
lading or other document showing that the shipment has taken place.
Paragraph 3. - Non-Performance of Contract

Art. 1785. - Fundamental Breach.
A breach of contract committed by one of the parties IS
fundamentalif it results in such detriment to the other party as
substantially to deprive him of what he is entitled to expect under the
contract, unless the party in breach did not foresee and areasonabie
person of the same kind in the same circumstances would not have
foreseen such aresult.

Art. 1786. - Declaration ofTermination.
A declaration of termination of the contract is effective only if
made by notice to the other party.
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A. - Remediesfor Breach ifContract by the Seller
Art. 1787. - Remedies Available to Buyer.

(1)

If the seller fails to perform any of his obligations under
the contract or this Chapter, the buyer may:
(a)

exercise the rights provided in Article 1788 to
1795;and/or

(b)

claim damages as provided
1808.

in

Article 1805 to

(2)

The buyer is not deprived of any right he may have to
claim damages by exercising his right to other remedies.

(3)

No period of grace may be granted to the seller by a
Court or arbitral tribunal when the buyer resorts to a
remedy for breach of contract.

Art. 1788. - Buyer's Right to Compel Performance.
(1)

The buyer may require performance by the seller of his
obligations unless the buyer has resorted to a remedy
which is inconsistent with this requirement.

(2)

If the things do not conform with the contract, the buyer
may require delivery of substitute thi~s only if the lack
of conformity constitutes a fundamental breach of
contract and a request for substitute things is made either
in conjunction with notice given under Article 1758 or
within a reasonable time thereafter.

(3)

If the things do not conform with the contract, the buyer
may require the seller to remedy the lack of conformity
by repair, unless this is unreasonable having regard to all
the circumstances. A request for repair must be made
either in conjunction with notice given under Article
1758 or within a reasonable time thereafter.
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Art.

Art.

1789. -

Buyer's Notice Fixing Additional Time.

(1)

The buyer may fix an additional period of time of
reasonable length for performance by the seller of his
obligations.

(2)

Unless the buyer has received notice from the seller that
he will not perform within the period so fixed, the buyer
may not, during that period, resort to any remedy for
breach of contract. However, the bllyer is not deprived
thereby of any right he may have to claim damages for
delay in performance..

1790. -

(1)

Cure After Delivery.
. Subject to Article 1791, the seller may, even aftel' the date

for delivery, remedy at his own expense any failure to
perform his obligations, if he can do so without
unreasonable delay and without causing the buyer
unreasonable
inconvenience
or
uncertainty
of
reimbursement by the seller of expenses advanced by the
buyer. However, the buyer retains any right to claim
damages as provided for in this Chapter.

(2)

If the seller requests the buyer to make known whether
he will accept performance and the buyer does not
comply with the request within a reasonable time, the
seller may perform within the time indicated in his
request. The buyer may not, during that period of time,
resort to any remedy which is inconsistent with
performance by the seller:

(3)

A notice by the seller that he will perform within a
specified period of time is assumed to include a request,
under the preceding sub-Article, that the buyer make
known his decision.

(4)

A request or notice by the seller under sub-Article (2) or
(3) of this Article is not effective unless received by the
buyer.
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Art. 1791. - Buyer's Right to Terminate the Contract.
The bujér may terminate the contract:'

(a)

if the "railure by the seller to perform any of his
obligations under the contract or this Chapter amounts to
. a fun.damental breach ç>f contract;

or

(b)

in case of non-delivery, if the seller does not deliver the
things within the additional period of time fixed by the
buyer in accordance with sub.!Article (1) of Article 1789
"or declares that he will not deliver within the period so
fixed.

Art. "1792. - Loss of Right to Terniinate.
I

(1 )

In cases where the seller has deEvered the things aftel'
the date for del~v~ry, the buyer loses the right to
the, contract unless he does so within a
terminate
.
reasonable time aftel' he has become aware that delivery
has been made.
"

(2)

-

v

\.

,

~

In cases where the seller has delivered the things but has
breached the' contract other than by late delivery, the
buyer loses the right to terminate thc contract unless he
does so within a reasonable time:
(a)

aftel' he knew or' ought to have known of the
breach; "

(b)

aftel' the expiration 'of any 'additional period of
time fixed by the buyer in accordance with Article
1789 (1), or aftel' the seller has declared that he
will not perform l~is obligatiops within. s~ch an
additional p'ei-iod; or "
•.

(c)

aftel' the expiration of any" additional period of
time indicated by the seller in accordance with
Article.1789 (2), or aftel' the buyer has declared
~hat he will not accept performance.
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Art. 1793. - Reduction of Price.
If the things do not GOnform with the contract and whether or not
the price has already been paid, the buyer may reduce the price in the
same proportion as the value that the things actually delivered had at
the time .of the delivery bears to the value that conforming thing~ would
have had at that time. However, if the seller remedies any failure to
perform his obligations in accordance with Article 1755 or Art. 1790 or
if the buyer refuses to accept performance by the seller in accordance
with those articles, the buyer may not reduce the price.

Art. 1794. - Partial Delivery.
~1)

Ifthe seller delivers only a part ofthe things or ifonly a
part of the things delivered is in conformity with the
contract, Art. 1788 to 1793 apply in respect of the part
which is missing or which does not conform.

(2)

The buyer may terminate the contract in its entirety only
if the failure to make delivery completely or in conformity
with the contract amóunts to a fundamental breach of the
contract.

Art. 1795. - Early Delivery. Excess Quantity.

(1)

If the seller delivers the things before the date fixed, the .
buyer may take delivery or refuse to take delivery.

(2)

Ifthe seller delivers a quantity ofthings greater than that
provided for in the contract, the buyer may take delivery
or refuse to take delivery of the excess quantity. If the
buyer takes delivery of all or part of the excess quantity,
he must pay for it at the contract rate.

B. - RemediesjOr Breach qfContract by the Buyer
Art. 1796. - Remedies Available to Seller.

(1)

If the buyer fails to perform any of his obligations under
the contract or this Chapter, the seller may:
(a)

exercise the rights provided in Article 1797 to
1801;
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(b)

claim damages as provided

In

Article 1805 to

1808.

(2)

The seller is not deprived of any right he may have to
claim damages by exercising his right to other remedies.

(3)

No period of grace may be granted to the buyer by a
Court or arbitral tribunal when the seller resorts to a
remedy for breach of contract.

Art. 1797. - Seller's Right to Compel Performance.

The seller may require the buyer to pay the price, take delivery or
perform his other obligations, unless the seller has resorted to a remedy
which is inconsistent with this requirement.
Art. 1798. - Seller's Notice Fixing Additional Time.

(1)

The seller may fix an additional period of time of
reasonabIe length for performance by the buyer of his
obligations.

(2)

Unless theseller has received notice from the buyer that
he wlll not perform ,within the period sofixed, the seller
may not, during that period, resor,t to any remedy for
breach of contract. However, the seller is not deprived
thereby of any right he may have to 'claim damages for
delay in performance.

Art. 1799. - Seller's Right to Terminate the Contract.

The seller may terminate the contract:
(a)

if the failure by the buyer toperform any of his
obligations under the contract or this Chapter amounts to
a fundamental breach 0f contract; or

(b)

if the buyer does not, within the additional period of time
fixed by thè seller in accordance with sub-Article (1) of
Article 1798, perform his obligation to pay the price or
take delivery of the things, or if he declares that he will
not do so within the period so fixed.
489

Art. 1800. - Loss of Right to Terminate the Contract.

(1)

In cases where the buyer has paid the price after the date
payment was due, the seller loses the right to terminate
the contract unless he does so before he has become
aware that performance has been rendered.

(2)

In cases where the buyer has paid the price but has
breached the contract other than by late payment, the
seller loses the right to terminate the contract unless he
does so within a reasonable time:.
(a)

after he knew or ought to have known of the
Qreach; or

(b)

after the expiration of any additional period of
time fixed by the seller in accordance with Article
1797, or after 'the buyer has declared that he will
not perform his obligations within such an
additional period.

Art. 1801. - Missing Specifications.

(1)

If under the contract the buyer is to specify the form,
measurement or other features of the things and he fails
to make such specification either on the date agreed upon
or within a reasonable time after receipt of a request from
thè seller, the seller may, without prejudice to any other
rights he may have, make the specification himself in
accord;mce with the requirements of the buyer that may
be known to him.

(2)

If the seller makes the specification himself, he must
inform the buyer of the details thereof and must fix a
reasonable time within which the buyer may make a
different specification. If, after receipt of such a
communication, the buyer fails to do so within the time so
fixed, the specification made by the seller is binding.
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C. - Provisions Comrrwn to Seller and Buyer
i. - Anticipatory Breach and lnstallment Contracts
Art. 1802. - Suspension of Performance.

(1)

A party may suspend the performance of his obligations
if, after the conclusion of the contract, it becomes
apparent that the other party will not perform a
substantial part of his obligations as a result of
(a)

a serious deficiency in his ability to perform or in
his creditworthiness; or

(b)

his ·conduct. in preparing to perform or
performing the contract.

In

(2)

If the seller has already dispatched the things before the
grounds described in the preceding sub-Article become
evident, he may prevent the handing over of the things to
the buyer even though the buyer holds a document which
entitles him to obtain them. The present sub-Article
relates only to the rights in the things as between the
buyer and the seller.

(3)

A party suspending performance, whether before or after
dispatch of the things, must immediately give notice of
the suspension to the other party and must continue with
performance if the other party provides adequate
assurance of his performance.

Art. 1803. - Anticipatory Breach.

(1)

If prior to the date for performance of the contract it is
clear that one of the parties will commit a fundamental
breach of contract, the other party may terminate the
contract.

(2)

If time allows, the party intending to terminate the
contract must give reasonable ~otice to the other party in
order to permit him to provide adequate assurance of his
performance.
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(3)

The requirements of the preceding sub-Article do not
app1y if the other party has declared that he will not
perform his ob1igations.

Art. 1804. - Installment Contracts.

(1)

In the case of a contract for de1ivery of things by
installments, if the fai1ure of one party to perform any of
his ob1igations in respect of any installment constitutes a
fundamental breach of contract with respect to that
installment, the other party may terminate the contract
with respect to that installment.

(2)

If one party's fai1urè to perform any of his obligations in
respect of any Installment gives the other party good
grounds to conclu.de t~at a fundamental breach of
contract will occur with respect to futur~.Installments, he
may terminate thë-contract for the future, provided that
he does so within a reasonab1e time.

(3)

A buyer who terminates the cont(aêt in respect of any
de1ivery may, at the same timè, declare it terminated in
respect of de1iveries a1ready made or of-ftlture de1iveries
if, by reason of their interdependence, those de1iveries
cou1d not be used for the purpose c9ntemp1ated by the
parties at the time of the concltisiolJ./bf theêontract.
"

",--

/'

/

ii. - Damages

/

Art. 1805. - Genera! Provisions.

/

(1)

Damages for breach ~f c~n~ract ~Y.._~~~ party c~ilsist of a
sum equal to the 10ss, mcludm~ ..~~ofprofit, suffered by the
other party as a consequence of;UJ.t: brea"ch. ~

(2) cSuch damages may not exceed the 10ss which the party in
breach ~oresaw or ought to I~v>- fore~"~en;,.at thcvtime of )b-e
concluslOn of the contract,- m rne-lignr-of the facts and
matters of which he then knew or ought to have known, as a
possib1e consequence of the breach of contract.
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Art. lS06. - Damages Established by Substitute Transaction.
If the contract is terminated and if, in a reasonable manner and
within a reasonable time after termination, the buyer has bought things
in replacement or the seller has resold the things, the party claiming
damages may recover the difference between the contract price and the
price in the substitute transaction as well as any further damages
recoverable under Article 1805.

Art. lS07. - Damages Based on Current Price.

(1)

If the contract is terminated and there is a current price
. for the things, the party claiming damages may, if he has
not made a purchase or resale under Article 1806, recover
the difference between the price fixed by the contract and
the current price at the time of termination as well as any
further damages recoverable under Article 1805. If,
however, the party claiming damages has terminated the
contract after taking over the things, the current price at
the time of such taking over shall be applied instead of
the current price at the time oftermination.

(2)

For the purposes ofthe preceding sub-Article, the current
price is the price prevailing at the place where delivery of
the things should have been made or, if there is no
current price at that place, the price at such other place as
serves as a reasonable substitute, making due allowance
for differences in the cost of transporting the things.

Art. lS0S. - Mitigation of Damages.
A party who invokes a breach of contract must take such measures
as are reasonable in the circumstances to mitigate the loss, including
loss of profit, resulting from the breach. If he fails to take such
measures, the party in breach may claim a reduction in the damages in
the amount by which the loss should have been mitigated.
iii. - Interest

Art. lS09. - Interest.
If a party fails to pay the price or any other sum that is in arrears,
the other party is entitled to interest on it, without prejudice to any
claim for damages recoverable under Article 1805.
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ivo - Exemptions
Art. 1810. - Exemptions.

(1)

A party is not liable for a failure to perform any of his
obligations if he proves that the failure was due to an
impediment beyond his control and that he could not
reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to
have avoided or overcome it or its consequences.

(2)

If the party's failure is due 'to the failure by a third person
whom he has engaged to perform the whole or a part of
the contract, that party is e.xempt from liability only if:
.'

Art.

I

(a)

he is exempt under the preceding sub-Article; and

(b)

the person whom he has so engaged would be so
exempt if the provisions of that sub-Article were
applied to him.

(3)

The exemption provided by this Article has effect for the
period during which the impediment exists.

(4)

The .party ,who fails to perform must give notice to the
other party of the impediment and its effect on his ability
to perform. If the notice is not received by the other party
within a reasonabIe time after the party who fails to
perform knew or ought to have known of the impediment,
he is liable for damages resulting from such' non-receipt.

(5)

Nothing in this Article prevents either party from
exercising any right other than to claim damages under
this Chapter.

1811. -

Failure of Performance Caused hy Other Party.

A party may not rely on a failure of the other party to perform, to
the extent that such failure was caused by the first party's act or
omlSSlOn.
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v. - Effects q,fTermination
Art. 1812. - Effect ofTermination.
"

(1)

Termination of the contract releases both parties from
their obligations under it, subject to any damages which
may be due,

(2)

Termination does not affect any provision of the contract
for the settlement of disputes or any other provision of
the contract governing the rights and obligations of the
parties consequent upon the termination ofthe contract,

(3)

A party who has performed the contract either wholly or
in part may claim restitution' from the other party of
whatever the first party has supplied or paid under the
contract

(4)

If both parties are bound to make restitution, they must
do so concurrently.

Art. 1813. - Buyer's Inability to Restore Things.

(1)

The buyer loses the right to terminate the contract or to
require the seller to deliver' .substitute things if it is
impossible for him to make restitution of the things
substantially in the condition in which he received them.

(2)

The preceding sub-Article does not apply:
(a)

if the impossibility of making restitution of the
things or of making restitution of the things
substantially in the condition in which the buyer
received them is not due to his act or omission;

(b)

if the things or part of the things have perished or
deteriorated as a result of the examination
provided for in Article 1756; or

(c)

if the things or part of the things have been sold in
the normal course. of business or have been
consumed or transformed by the buyer in the
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course of normal use before he discovered or
ought to have discovered the lack of conformity.

Art. 1814. - Preservation of Other Remedies.
A buyer who has lost the right to terminate the contract or to
require the seller to deliver substitute things in accordance with Article
1813 retains all other remedies under tqe contract and this Chapter.

Art. 1815. - Restitution of Benefits Received. .
(1) .

If the seller is bound, to refund the price, he must also pay
interest on it, from the date on which the price was paid.

(2)

The buyer must account to the seller for all benefits
which he has derived from the things or part of them:
(a)

if-he must make restitution of the things or part of
. them; or

(b)

if it is impossible for him to make restitution of all
or part of ...t he things or to make restitution of all
or part of the things substantially in the condition
in which he received them, but he has nevertheless
terminated the contract or required the seller to
deliver substitute' things.
.
vi. - Preservation ofthe Things

Art. 1816. - Seller's Duty to Preserve Things.
If the buyer is in delay in taking delivery of the things or, where
payment of the price and delivery of the things are to be made
concurrently, ,if he fails to pay the price, and the seller is either in
possession of the things or otherwise able to control their disposition,
the seller must take such steps as are reasonable in the circumstances to
preserve them. He is entitled to retain them until he has been
reimbursed his reasonable expenses bj' the buyer.

Art. 1817. - Buyer's Duty to Preserve Things.

(1)

If the buyer has received the things and intends to
exercise any right under the contract or this Chapter to
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reject them, he must take such steps to preserve them as
are reasonable in th€ circumstances. He is entitled to
retain them until he has been reimbursed his reasonable
expenses by the seller.

(2)

If things dispatched to the buyer have been placed at his
disposal at their destination and heexercises the right to
reject them, he must take possession of them 0!1 behalf of
the seller, provided that this can bè done without
payment of the price and without unreasonable
inconvenience or unre'asonable expense. This provision
does not apply if the seller or a person authorized to take
charge of the things on his behalf is present at the
destination. If the buyer takes possession of the things
under this sub-Article, his rights and obligations are
governed by the preceding sub-Article.

Art. 1818. - Deposit in warehouse.

A party who is bound to take steps to preserve the thingsmay
deposit them, when necessary, in a warehouse.
Art. 1819. - Sale ofthe Things.

(1)

A party who is bound to preserve the things in
accordance with Article 1816 or 1817 may sell them by
any appropriate means if there has been an unreasonable
delay by the other party in taking possession of the
things or in taking. them back or in paying the price or
the cost of preservation, provided that reasonable notice
of the intention to sell has been given to the other party.

(2)

If the things are subject to rapid deterioration or their
preservation would involve unreasonable expense, a party
who is bound to preserve the things in accordance with
Article 1816 or 1817 must take reasonable measures to
sell them. To the extent possible he must give notice to
the other party of his intention to sell.

(3)

A party selling the things has the right to retain out of
the proceeds of sale an amount equal to the reasonable
expenses of pr.eserving the things and of selling them. He
must account to the other party for the balance.
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Section 2. - Various Forms of Sale
Paragraph 1. - Sale on Trial

Art. 1820. - Definition.
A sale on trial is a contract of sale concluded subject to the
suspensive co~dition that the thing satisfy the buyer.

Art. Ï821. - Time for Acceptanee.

(1)

If the sale has been made upon trial, the buyer shall,
within the period fixed in the contract, declare whether
he accepts or refuses the thing.

(2)

If no period is fixed in the contract, the seller may give
the buyer a reasonabl~ period of time to decide.

.Art. 1822. - Silence ofBuyer.
If the buyer fails to inform the seller of his decision within the
period provided in Article 1821, the sale shall- be deemed to have been
concluded at the time the fixed or reasonable period elapses.

Art. 1823. - Implied Acceptanee.
The sale shall be deemed to be concluded if the buyer pays
without reservation all- or part of the price or disposes of the thing
otherwise than is necessary to try it.

Art. 1824. - Risk of Loss or Damage.
Notwithstanding that the thing has been delivered to the buyer,
the seller shall bear the risk of loss or damage until the buyer accepts
the thing.
Paragraph 2. - Sale by Installments

Art. 1825. - Defmition
The sale is by Installments where the thing has been sold and
delivered on the condition that the price will be paid by Installments.
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Art. 1826. - Right of Option of the Seller.
Where the sale is by Installments and the buyer is in arrears with
one of the part payments, the seller may proceed to recover the unpaid
Installment or, where such right has been expressly reserved to him,
terminate the contract.

Art. 1827. - Termination of Contract.
(1)

Where the contract is terminated, the seller and the
buyer shall return the payments which they have made to
each other
.

(2)

The seller may however claim a fair rent and an
i!1demnity for the wear and tear of the thing.

(3)

Any stipulation imposing more onerous obligations on
the buyer shall not be binding on him.

Art. 1828. - Exigibility of Balanee.

(1)

Where the exigihility of the balance of the claim has' been
stipulated in the case of default of payment of an
Installment, the seller may not avail himself of this
stipulation unless the buyer is in arrears for two
consecutive payments representing together not less than
one tent110fthe price of the sale.
.

(2)

Any stipulation imp'osing more onerous obligations 'on
the bllyer shall be of no effect.
Paragraph S. - Sale with Ownership Reserved

Art. 1829. - Definition.
Where a sale is intended to reserve to the seller the ownership of the
thing which is placed under the control of the bllyer, lIntil the price is paid,
the seller is presumed to obligate himself to the transfer of the ownership
of the thing to the buyer under a suspensive condition of payment of the"
pnce.
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Art. 1830. - Termination of Contract.

(1)

Where the contract is terminated, the seller shall return
to the buyer all partial payments which he received.

(2)

The seller may however claim a fair rent and an
indemnity for the tear and wear of the thing.

(3)

Any stipulation imposing more onerous obligations on
the buyer shall not be binding on him.
Paragraph 4. - Sale with Right of Redemption

Art. 1831. - Definition.
A sale with the right of redemption is a contract of sale which
includes an express term by which the seller reserves to himself the
right to redeem within a given period of time the thing which he sold to
the buyer.

Art. 1832. - Time for Redemption.
Unless the parties have agreed to a shorter period, the period for
exercising the right of redemption is two years. Notwithstanding any
stipulation to the contrary, any longer period shall be reduced to two
years.

Art. 1833. - Prohibition.
.The buyer may not transfer the thing to which the right of
redemption extends.

Art. 1834. - Notice of Intent to Redeem.

(1)

A seller who wishes to exercise his right of redemption
shall notify the buyer of his intent to do so not less than
one month before exercising his right.

(2)

The seller shall notify any third person known to him
who has acquired an interest in the thing subject to the
right of redemption not less than one month before
exercising his right.
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Art. 1835. - Obligations of Seller.

(1)

The seller who exercises his right of redemption shall
refund to the buyer the price which he has received and
the expenses of the contract of sale.

(2)

Unless otherwise agreed, the provisions of this Code
relating to Undue Payment and Unlawful Enrichment
shall apply as regards th,e expenses incurred by the buyer
on the thing.
..

Art. 1836. - Securing a Loan.
If the purpose of the right to redeem is to secure a loan, the seller
is deemed to be a borrower and the buyer is deemed to be a pledgee.
Paragraph 5. - Sale by Auction

Art. 1837. - Definition.

(1)

An auction sale is a sale by which property is offered for
sale to several persons through the intermediary of an
auctioneer, and declared sold to the last and highest
bidder, where the seller has expressed no contrary
intention.

(2)

The seller himselfmay be auctioneer.

Art. 1838. - Voluntary and Forced Auctions.

(1)

An auction sale is either voluntary or forced.

(2)

Forced sales are subject to the provisions of the Civil
Procedure Code and to consistent provisions of this
paragraph.

Art. 1839. - Conditions of Sale.

(1)

The seller may fix a reserve price or any other conditions
of sale.

(2)

The conditions of sale may not be invoked against the
successful bidder unless the seller or auctioneer
501

communicates the conditions to the persons present at
the auction before receiving bids.

Art. 1840. - Disclosure ofSel1er's Identity.

(1)

The seller may refuse to disclose his identity at the
auction.

(2)

If a seller does not disclose his identity to the successful
bidder, the auctioneer is bound personally by all the
obligations of the seller.

Art. 1841. - Obligations of Bidder. .
,

,

.1

.

(1)

The bidder shall be bound by his offer on the terms of the
conditions of sale.

(2)

At no time maya bidder withdraw his bid.

(3)

Unless otherwise provided he shall be released where a
higher bid is made or his offer. is not accepted
immediately after the usual calls.

,

Art. 1842. - Completed Sale.

(1)

Unless otherwise provi~edby the cOl??itions of sale, the
auctioneer shall have authority to knock down the thing
to the highest bidder.

(2)

An auction sale is completed when the auctioneer declares
the property sold to the last bidder.

Art. 1843. - Payment in Cash.
t~

I

, (1) .

Unless otherwise provided by the conditions of sale, the
8uccessful bidder'shall be boünd to. pay cash.

(2)

, The seller who is not paid cash or according to the
conditions of sale may forthwith terminate the contract.
502

Art. 1844. - Failure to Pay Price.

(1)

If the successful bidder fails to pay the price, the auctioneer
may, in addition to the ordinary remedies of a seller, resell
the property by auction.

(2)

The bidder who failed to pay may not bid at a subsequent
auction of the property.

(3)

He shall be liable for the difference between the price at
which the thing was sold to him and the resale price, if
lesser, but is not entitled to claim any excess amount.

Art. 1845. - Warranty Due By Seller.

(1)

In a voluntary sale by auction, the seller shall be deemed
to give the same warranties as in an ordinary sale.

(2)

In a forced auction, the seller gives no warranty but shall
be liable for any fraud on his part.

Section 3. - Sale to Consumers

Art. 1846. - Consumer Sales.

(1)

The sale of a thing by a seller acting in the course of his
trade to a natural person who buys for personal, family or
household purposes is a consumer sale.

(2)

The provisions of this Section derogate from the
provisions of Section 1 of this Chapter to the extent they
are inconsistent with them.

Art. 1847. - Prohibited Terms.
Unless otherwise permitted by law, any term in a consumer sale
shall not be binding on the buyer ifit purports to exclude or limit:
(a)

warranties as to the transfer of ownership or against
defects in the things; or

(b)

the remedies of the buyer.
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Art. 1848. - Claim for Costs.
The seller in a consumer sale may claim costs for acts he or a
mandatary performs in connection with the sale only to the extent that
the seller, at the time of the conclusion of the contract, has disclosed to
the buyer these costs or the basis for calculating them.

Art. 1849. - Use of Vending Machines.

. (1)

If things are distributed by the use of vending machines,
the possessor of the machine shaH ensure that the
following information is provided -to the buyer: the name
and address of the seller, the actions necessary to receive
things, and the address to which complaints shoul~ be
sent.

(2)

A contract of sale shall be deemed to be concluded at the
time when the buyer takes the actions necessary to
receive the things.

(3)

If the buyer does not receive the things paid for, the seller
shall provide the things to the buyer upon request or
refund the afuount paid. .

Art. 1850. - Termination.

(1)

Except as provided in sub-Article' (2), the' buyer in a
consumer sale may reject' the things and. terminate the
contract if the things sold do not conform with the
contract or with the warranties provided by.law.

(2) . The seller is not liable for any lack of confor'mity if at the
time of the conclusion of the contract the buyer knew of
the lack of conformity,
•

,I

Section 4. - Sale of Cattle and Other Living Animals

Art. 1851. - Warranty against Contagious Diseases.

(1)

Notwithstanding any 'provision to the contrary in the
contract of sale, the seller shall guarantee that at the time
the animal is delivered it does not suffer from any of the '
following diseases:
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(a)

Rabies in all species of animals, Rinderpest in all
rurninants,
Pleuro-pneurnonia
of
cattle
(Contagious Bovine Pleuro-Pneurnonia), Glanders,
Farcy, Dourine and Epizootic Lymphangitis of
horses and their crosses (Mules), Anthrax and
Piroplasrnosis of horses, cattle, sheep and goats;

(b)

Foot-and-Mouth Disease of cattle, sheep, goats,
pigs and camels;

(c)

Blackquarter or Malignant
Tuberculosis of cattle;

, (d)

(e)

(2)

Oederna

and

Sheep Pox, and Scabies of sheep and pigs, Swine
Fever, Pneumo-enteritis and pox of pigs,
Tuberculosis of pigs;
,.
Trypanosomiasis of equines, donkeys and their
crosses and in camels;

(f)

Spirillosis of horses, donkeys and their crosses;

(g)

."
Oesophagostomiasis of sheep;

(h)

Brucellosis of cattle, sheep and goats;

(i)

Rickettsiosis, infectious'anaemia of equines;

U)

Psittacosis, contagious diseases of bees; or

(k)

Isle ofWhile Disease, Noserna.

The proper authority may designate other diseases as
contagious within the meaning of this Article.

Section 5. - Sale of Immovables

Art. 1852. - Independent Work Relating to Immovables and Sale.
A contract whereby one of the parties undertakes to deliver to the
other party a house, a flat or, another building which does not yet exist,
is a contract of independent work relating to irnmovables and not a
contract of sale.
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Art. 1853. - Form of Contract.
A contract of sale of an immovable shall be of no effect unless it is
made in writing.

Art. 1854. - Registration in Registers of Immovable Property.
The sale of an immovable shall not affect third parties unless it has
been registered in the registers of immovable property in the place
where the immovable sold is situated.

Art. 1855. - Cooperation of Seller. .

(1)

The seller shall furnish to the~ buyer' all the documents
necessary to enable the buyer to cause the transfer of the
immovable to be registered in the registers of immovable
property.

(2)

Such obligation shall be deemed to be an essential
stipulation of the contract of sale.

Art. 1856. - Seller to DecIare Certain Rights.,

(1)

The seller shall declare to the buyer the rights which
third parties have on the immovable sold where such
rights may be set up against the buyer independently of a
registration in the registers of immovable property.

(2)

The contract may compel the seller to declare to the
buyer the rights which third parties have on the
immovable notwithstanding that such rights are entered
in the registers of immovable property.

Art. 1857. - Registered Rights and Burdens.

(1)

The buyer shall be deemed to know all the rights and
burdens affecting the immovable which have been
registered in the registers of immovable property in the
piace where the immovable is situated.

(2)

In respect of those rights and burdens, the buyer may not
avail himself of the provisions concerning the warranty
against dispossession, unless the seller has warranted that
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such rights did not exist. Such warranty may only result
from an express provision in the contract of sale.

(3)

The buyer may avail himself of the provisions concerning
the warranty against dispossession where the immovable
is attached and sold at the request of a creditor who has a
hypothec.

Art. 1858. - Sale of Immovable Belonging to Others.

(1)

The provIslOns concerning the warranty against
dispossession shall apply where the sale relates to an
immovable which, in whole or in part, did not belong to
the seller.

(2)

The buyer may avail himself of theprovisions relating to
the warranty against dispossession without waiting until
he hasbeen dispossessed. .'

(3)

He may not avail himselfofsuch provisions where, at the
time when the Court is to make its decision, such
dispossession is no longer to be reared.

Art. 185'9. - Lesion.

A sale of an immovable may not be terminated by the buyer or the
'
seller on the ground of lesion.

.,

Art. 1860. - Warranty of Area.

(1)

The seller shall guarantee the area of.the immovable sold
where such area has been indicated in the contract.

(2)

Where the true area is smaller than that which as been
indicated, the buyer may require that thè price be reduced
accordingly. .

(3)

He may require the termination of the contract where the
true area is smaller by at least one-tenth than that which
has been indicated or where it renders the immovable
unsuitable for the use which the buyer intended to make of
it and such use was known to the seller.
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Art.

1861. -

Conditions and Time.

The action of the buyer based on the warranty of area shall be
subject to the same conditions and be instituted within the same time as an
action based on the warranty against defects.

Art.

Art.

Art.

1862. -

Rights of Seller.

(1)

The seller may not require an increase of price where the
true area is larger than that indicated in the contract.

(2)

The provisions of sub-Article (1) shall not apply where
the error of the sèller is due to fraud on the part of the
buyer.

1863. -

Compulsory Execution of Contract.

(1)

The buyer of an immovable shall be deemed to have a
particular interest in the specific performance of the
contract.

(2)

He may accordingly demand such execution.

(3)

The buyer shall lose the right to demand the specific
performance of the contract where he fails tó demand it
within one year aftel' he has ascertained the delay of the
seller.

1864. -

Sale with Right ofRedemption.

(1)

The seller may, in the contract of sale, reserve to himself
the right to purchase the immovable from the buyer
during a certain period.

(2)

The provisions of the Title of this Code relating to
Usufruct and Other Rights in Rem concerning the
promise of sale shall apply to such stipulation.
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Section 6. - Contracts Similar to Sale
Art. 1865. - Reference.
The provisions of this section shall apply to contracts relating to
immovables.
Paragraph 1. - Exchange

Art. 1866. - Defmition.

(1)

Exchange, is a contract by which the parties bind
themselves to transfer ownership of things to each other.

(2)

Except as provided in this Section, the provisions on Sale
in the current Chapter shall apply to exchange.

Art. 1867. - Obligations ofParties.

(1)

Each of the exchangers shall, as regards the things to be
exchanged, have the same rights and obligations as a
seller.

(2)

The exchanger who is bound by the exchange contract to
paya balance shall, as regards the payment of the balance,
have the same obligations as a buyer.

(3)

Unless otherwise agreed, thè exchangers shall share
equally in the expenses ofthe exchange contract.

Paragraph 2. - Transfer of Rights~Öther'thari Ownership.

Art. 1868. - Transfer ofUsufruct.
(a)

If he transfers the usufruct of a thing, the obligation of
the seller to transfer the ownership of the thing is
replaced by the obligation to transfer the usufruct of the
thing.

(b)

The provisions on "Saie" in the current Chapter shall
apply where a person transfers for consideration the
usufruct of a thing.
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Art. 1869. - Transfer oflncorporealProperty.

(1)

The provisions on "Sale" in the current Chapter shall, as
far as possible and without prejudice to the provisions of
special laws, apply where a person transfers for
consideration incorporeal property.

(2)

The transfer of incorporeal property shall be subject to
the provisions of Book V of this Code on the "Assignment
of Claims".

.Paragraph, 3. - Leasing
Art. 1870. - Definition.

A contract of leasing is a 'contraét by which the lessor agrees that
the lessee shall become the owner of the thing leased upon a given
number of installments.
' ,OF',
'
Art. 1871. - Scope.
"

(1)

Except as provided hereafter, the provisions on Sale in
the current Chapter shall apply to contracts ofleasing.

.
(2)

..

,

In th~ case of a leasing of an immovable, the lessee may
register in the registers of lmmovable property in the
place where the immovable is situated the right of
~contractual pre-einptiori resulting from the contract.
,.
~

Art. 1872. - Termination
of(" Contract.
,
",

.1

The lessee may at any time terf!linate the
the thing to the lessor.

~ontract

by

retL!~ning

Art. 1873. - Effect of Termination of Contract.

(1)

Where the contract is terminated or avoided, the lessor
shall return to the lessee the rents he received .

. (2)

,The lessor may however claim al fair rent and an
indemnity for the rear and tear of the. thing.
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(3)

Any provision imposing more onerous obligations on the
lessee shall not be binding on him.
Paragraph 4. - Supply Contract

Art. 1874. - Definition.
A supply con.tra~t is a contract in ~hlch one party u:ndertakes for a
price to make in favor of the other party periodic 'or continuous
deliveries of things.

Art. 1875. - Object of Contract.

(1)

If the quantity ta be supj>lied has not been' fixed by the
contract, the supplier s~all supply such quantity as
corresponds to the no'rmal needs of the other party to the
contract as of the time' when the contract was concluded.
,

:

(2)

If the parties have only fixed a maximum and a minimum
limit for the whole··of the supplies or for each 'delivery, the
person with whom the supplier contractedmay fix, within
these limits, the quantity to be supplied to him.

(3)

If the quantity is to be fixed according to his needs, the
person with whom the supplier contracted shall take all
he needs, notwithstanding that this qu.aI?-tityexce~qs the
minimum fixed in the contract.

Art., 1876. - Price.
Unless otherwise agreed, if the" supplies are to be delivered
periodically, the price for each delivery shall be the price generally
charged for such things sold under comparable circumstances in the
trade "èoncerned
at the time 'of the delivery.
,

Art. 1877. - Time ofPayment.

I

'

(1)

If the supplies are to be delivered periodically, the price
for an installment is due at the time that ihstallment is
delivered.
'

(2)

If supplies are to be continuous, the price is due at the
usual dates for exigibility.
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Art. 1878. - Time of Performance.
(1)

The time fixed for each installment is presumed to have
been fixed in the interest ofboth parties.

(2)

If the person with whom the supplier contracted is
allowed to fix the time when each installment is to be
delivered, he shall give the supplier reasonable advance
notice of that time~

Art. 1879. - Non-performance of Contract.
(1) ,

Where one of the parties fails to carry out his duties
regarding a given performance, the contract may be
terminated.where the failure is of importance and capable
of .destroying the confidence in the regl;llarity of future
obligations.

(2)

The supplier may only terminate the contract or suspend
its performance after having given reasonable notice to
his contracting party.

(3)

Any provision to the'contrary shall be ofno effect.

.,

Art. 1880. - Preference Clause.

.'

(1)

The parties may agree that the person w~tl? whom. ~he
supplier has contracted shall prefer the supplier wheil
acquiring certain supplies.

(2)

A person who' has agreed to prefer the supplier shall
promptly notify the supplier of the terms offered to him
by third parties and the supplier shall, under pain' of the
loss of right, declare promptly whether he intends to avail
himself of the preference.
I. • .
I

(3) .. ' An agreement to prefer. the supplier shall not be effective
for more than three years.
(4)

It shall be reduced to three years where it has been made
for a longer period.
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Art. 1881. - Exclusive Clause in Favor ofSupplier.

(1)

If the parties have agreed that the person with whom the
supplier has contracted shall acquire certain supplies
exclusively from the supplier, that person may not, while
the contract remains in effect, receive from third parties
supplies of things of the nature provided in the contract.

(2)

Unless otherwise agreed, the person with whom of the
supplier has contracted may not himself manufacture or
produce things of the nature covered by the contract.

Art. 1882. - Exclusive Clause in Favor ofBuyer.

(1)

If the parties have agreed that the supplier shall supply
his products only. to the other party, the supplier may not,
in the area provided in the contract and while the
contract remains in effect, directly or indirectly supply
third parties with things of the nature provided in the
. contract.

(2)

If the person with whom of the supplier has contracted
undertakes to develop, in. the area provided in the
contract, the sale of the things to be supplied to him, he is
liable if he fails' to carry out this obligation,
notwithstanding. that he sells the minimum quantity
provided in the contract.

..

Art. 1883. - Contract for Indefmite Tenn.
If the duration of the supply)contract has not "been fixed in the
contract, each party may terminate the contract by giving notice as
provided in the contract or, if the contract is silent, by giving reasonable
advance notice.

Chapter 2. - Gifts
"

Art. 1884. - Definition. Limitation on Gifts Inter Vivos.

(1)

A gift is a contract by which· a person, the donor,
transfers without compensation his property or assumes
an obligation with the intention of gratifying another
person, the donee.
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(2)

Notwithstanding the provisions of sub-Article (1), where
the donor has descendants, he may, in case of gifts that
take effect during the lifetime of the donor, not make a
gift in excess oftwo-thirds ofthe total ofhis property.

(3)

A gift exceeding two-thirds of the total property of the
donor under the conditions prescribed in sub-Article (2)
shall be reduced to that amount by the application of any
one of his descendants.

(4)

The application for reduction under sub-Article (3) shall
be made within two years ofthe date the gift was made.
I

~ I

•

(5)

An application for reduction made under sub-Article (3)
shall be denied if the applicant was unworthy at the time
,the application was made under the provisions specified in
the Book ofthis Code relating to Succession.

(6)

For purposes of this Article, the value of the property
shall be that which the property had at the time the gift
was made.

Art. 1885. - Gift Mortis Causa.
A gift made to take effect after the death of the donor shall be
subject to the provisions of the Title of this Code-regarding Wills.
Art. 1886. - Endowment and Trust.

.

~,

The donor may constitute an endowment or trust in accordance
with the provisions of the Title of this Code regarding Bodies Corporate
and Property with aSpecific Destination.
Art. 1887. - Gift on the Occasion ofMarriage.

(1)

A gift made on the occasion'ofa marriage shall be subject
to the provisions of this Chapter regarding other gifts.

(2)

It shall in no
consideration.

(3)

Nothing in this Article shélll affect the' special provision
regarding a gift made on the occasion of a marriage.

case
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be considered as made for

Art. 1888. - Gratuitous Services.
Rendering gratuitous services is not a gift.

Art. 1889. - Renunciation.
Renouncing rights in an inheritance, refusing a legacy or failing to
fulfill a condition on which the acquisition or preservation of a right
depends is not a gift.

Art. 1890. - Imperative Moral Obligations.
Performance of an imperative moral obligation is not a gift.
J

Art. 1891. - Reward.
A payment made in accordance with usage to reward serVIces
rendered to the donor or to his family is not a gift.

Art. 1892. - Personal Nature of Gift.

(1)

'A gift is an act purely personal to the donor.

(2)

Authority given to another to make a gift shall be of no
effect unless it specifies thewoperty to be donated and
the donee.
..
,
. .;I •
.'
I

,

fl

,

.

Art. 1893. - Promise to Make a Gift.

(1)

A promise to make a gift shall give rise to no obligation.

(2)

If such promise is broken, the promisor shall reimburse
the other party for those expenses made in good faith in
reliance on such promise.

,

,:

Art. 1894. - Acceptance by Donee.

(1)

A contract of gift shall not be complete _until. the donee
has expressed his intention to accept the gift.

(2)

An acceptance shall not be effective if it is expressed after
the death of the donor or his having become incapable..
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(3)

A gift may be accepted on behalf of the donee by his legal
representative but not by his heil's.

'Art. 1895. - Donor ofUnsound Mind.
A gift may not be invalidated on the ground that the donor was of
unsound mind at the time of the gift unIess:
(a)

the donor was interdicted at the time of the gift and the
gift was not regularly made by his tutor;

(b)

an application for the interdiction of the donor was made
during his life and the donor died befare the application
was decided on by the Court; or

(c)

the insanity of the donor can be inferred from the terms
of the contract of gift.

Art. 1896. - Unlawful Motive.
A contract of gift shall be of na effect if it was exclusively or
principally inspired by an immoral or unlawful motive that can be
inferred from the contract of gift or other documents written by the
donor.

Art. 1897. - Undue Influence. - 1. Rifèrence to Successions.

(1)

A Court may reduce or invalidate a gift on the same
conditions as it may reduce or invalidate a testamentary
provIsIon.

(2)

An application for reduction or invalidation may be made
notwithstanding that the donee is a relative by
consanguinity or affinity or the spouse of the donor.
• 1

(3)

In cases of a gift made to a guardian or tutor, the age of
the donor shall not be taken into accoUnt!
1

Art. 1898. - 2. Gift in Consideration ofei Dispute.
An application for the invalidation of a gift may be made if such
gift had as its purpose to cause the doneeor same other person to use
his influence or give his assistance for the settlement of a dispute
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affecting the interests of the donor or the spouse, cohabitee or a relative
of the donor.
Art. 1899. - 3. Application How Made.

(1)

An application for the reduction or invalidation of a gift
shall, under pain of loss of right, be made within two
years from the date of the gift.

(2)

After the death of the donor, it may only be made by the
persons who are authorized by law to require the
invalidation of a testamentary provision on the ground of
undue influence.
I

Art. 1900. - Mistake

or (raUd.

(1)

The heirs ,of the donor may not apply to invahdate the
gift on the\pround of amistake committed by the donor
except on the conditions on which they may apply for the
invalidation of a testamentary provision on the ground of
mistake.

(2)

The heirs may not apply for the gift to be invalidated on
the ground of fraud.

(3)

The heirs may in any case continue proceedings for the
invalidation of the gift on the ground of mistake or fraud
which have been instituted by the donor during his life.

Art. 1901. - Publication.

In case of gifts that take effect during the liätime of the donor,
gift of properties which are required to be registered by law shall be
published in alocal newspaper within three months of the making of the
gift.
Art. 1902. - Form. - 1. Immovable Things, Movable Things and Bearer

Instruments.

(1)

A gift relating to a right in an immovable shall be of no
effect unless it is made in the form governing the making
of a public will.
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Art.

Art.

(2)

Movable things and bearer instruments may be donated
by mere delivery.

(3)

They mayalso be donated in the form governing the gift
of a right in immovables.

1903. - 2.

Other Rights and Credits.

(1)

Other rights and credits may be donated
governing their transfer for value.

(2)

A gift may be made by forgiving the donee's debt to the
donor.

(3)

It mayalso be made by naming the donee as beneficiary
of a stipulation for a third party contained in a contract
made between the donor and another person.

1904. -

In

the form

Disguised Gift.

(1)

A gift may be made
consideration.

(2)

The substantive rules govermng gifts shall apply to
disguised gifts.

In

the form of an act made for

Art. 1905. - Proof of Gift.

Art.

(1)

The person who alleges. that a gift has been made shall
prove its existence.

(2)

The possession of movable thi!!gs or bearel' instruments
shall not be proof of the existence of a gift unless such
possession is unequivocal.

1906. -

Revocation for Ungratefulness. - 1. By the Donor.

(1)

Notwithstanding any provision to the contrary, a gift
may be revol\:ed on the ground of ungratefulness of the
donee if the donee has committed an act which would
make him unworthy to succeed the donor.

(2)

The gift may not be revoked ifthe donor has forgiven the
donee.
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(3)

Notwithstanding any evide~ce Jo
forgiveness shall be deemed to have
donor has not informed the donee
revoke the gift within one year from
of the possible ground for revocatioll.

the contrary, such
been granted if the
of his intention to
his becoming aware

Art. 1907. - 2. By the Hez'rs qj'the Donor.

A gift may not be revoked by the heirs of the donor uniess:
(a)

the donor, before his death, unequivocally informed the
donee of his inteption to revoke the gift;

(b)

the donee has intentionally caused the death ofthe donor;

(c)

the alleged act of ungnitefulness occurred atter the death
of the donor; or

(d)

the donee prevented the donor from exercising his right
of revocation.

Art. 1908. - Birth of Child.

. Unless otherwise provided in the contract of gift, a gift may not be
revoked if a child is subsequently born to the donor.

Art. 1909. - Object of Gift.

(1)

A gift may be made only of property belonging to the
donor on the day of the gift.

(2)

A gift shall be of no effect to the extent that it relates to
future property.

Art. 1910. - Disputed Property.
A gift shall be of no effect to the extent that it relates to property
which, on the day of the gift, is the subject matter of a dispute.

Art. 1911. - Usufruct Reserved.
The donor. may reserve for himself the usufruct of property
donated by him.
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Art. 1912. - Gift ofPeriodic Payments.
Unless otherwise expressly provided, a gift relating to periodic
payments shalllapse on the death of the donor.

Art. 1913. - Conditions or Charges.

(1)

A gift may be made subject to a condition or charge.

(2)

The provisions of the Book of this Code relating to
Successi<;ms which concern conditions or charges in
respect of legacies shall apply to conditions and charges
.
in respect of gifts.

Art. 1914. - Impossible or Unlawful Condition or Charge.

(1)

If the donor has made the gift subject to a condition or
charge which is impossible or contrary to law or morals,
such condition or charge shall be deemed not to have
been imposed.

(2)

The gift shall not be null and void in such case,
notwithstanding that the condition or charge was
essential to the donor.

Art. 1915. - Limitations on Alienation.

(1)

A limitation on the right of the donee to alienate a thing
given to him is effective only if it is temporary and
justified by a serious and legitimate interest ofthe donor.

(2)

In any event, a Court may authorize a donee to alienate
the thing if the interest justifying the limitation has
disappeared or that interest is outweighed by' a more
serious interest.

Art. 1916. - Hardship.
A donee may apply to a Court for revision ofthe conditions and
charges if, as a result of changed circumstances, the performance of
these conditions and charges has become seriously burdensome to the
donee.
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,

Art. 1917. - Gift on the Occasion ofMarriage.

(1)

A gift to a future spouse shall be subject to the condition
that the marriage be celebrated. So shall a gift made, on
the occasion of a marriage, to the father, mother or other
relatives of one of the future spouses.

(2)

The effect of the cancellation or dissolution of the
marriage on such gift shall be as prescribed in the Title of
this Code, relating to Family Relationship.
\

Art. 1918. - Duty to Support Donor.
J

H

(1)

U nless otherwise expressly provided, the gift shall be
subject to a charge compelling the donee to provide
support to the donor, should the dpnor be in need.

(2)

The donor may in his discretion require support from the
donee or from other persons legally bound to supply him
support.

Art. 1919. - Charge for the Payment ofDebts.
A charge compelling the donee to pay the debts of the donor shall
not be enforceable unless it specifies the amount of the debts to be paid
by the donee.

Art. 1920. - Returning Donated property.
(1)

The donor may stipulate that property donated by him
shall be returned to him if the donee should die before
him.

(2)

Unless otherwise expressly provided, a stipulation for the
return of property may not be enforced if the deceased
donee has left descendants.

(3)

A stipulation for the return of property shall have the
same effect as a provision prohibiting transfer of
ownership and shélll be subject to the same formalities.
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Art. 1921. - Substitution.

(1)

The donor may stipulate that the donee shall keep the
property. donated and transmit it, on his death or on the
expiry of a given period of time or on the fulfillment of a
given condition, to one or more persons who shall
substitute themselves for the donee.

(2)

Such stipulation shall be effective on the conditions and
subject to the formalities laid down in this Code in
respect ofSubstitution made by wil!.
"

Art. 1922. - Specific Performance of Charge.

(1)

The donor may demand that the charge stipulated in the
contract of gift be specifically performed.

(2)

Performance may a·lso. be demanded by the person in
whose favor the charge was stipulated, by the person
appointed for this purpose by the donor or by the heirs of
the donor.

(3)

The duty of the donee to perform the charge shall be
restricted to the value of the property donated as on the
day of the gift.

Art. 1923. - Avoidance for Failure to Execute Charge.

(1)

A gift may, on the application of any of the persons
mentioned in 4rticle 1922, be avoided on the ground that
the donee has failed to execute the charge.

(2)

It may not be terminated on the application ofthe heirs of
the donor unless the donor made an express provision to
this effect and regulated the effect of such termination.

(3)

The conditions on which a gift may be terminated and the
effect thereof shall be as prescribed by the Title of this
Code relating to Contracts in Genera!.
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Art. 1924. - Warranty against Dispossession.
(1)

The donor shall warrant the donee against dispossession
if he has expressly given such warranty or dispossession
is due to his default or a fraud committed by him.

(2)

Such warranty shall be subject to the provisions of the
Chapter on "Saie" regarding the warranty against
dispossession.

(3)

The donee who has been dispossessed may, in accordance
with such provisions, require to be refunded such
expenses as have beencaused to him by the gift and as
have not been compensated by the acquisition ofthe fruits
ofthe property donated.

Art. 1925. - Warranty against Defects.

(1)

The donor shall not warrant the donee against defects in
the property donated unless he has expressly given such
warranty or he has committed fraud.

(2)

Such warranty shall be subject to the provisions of the
Chapter on "Saie" regarding the warranty against defects.

(3)

'The donee may, in acc~rd~mce' with such provisions,
require to be refunded such expenses as have ~een caused
to him by the defects and as have not' been compe~sated
by the acquisition ofthe fruits ofthe property donated.
t·

'.,

Art. 1926. - Actio PauJiana.

(1)

The 'creditors of the don<;>r may apply fOl~ the avoidance óf
any gift made by him in fraud of their rights.
'

(2)

The provisions of the Title of tl1is Code relating to
Contracts in General shall apply in such case.

Art. 1927. - Creclitors for Support. - 1. PrinClple.
Any person who has a claim for support against the succession of a
deceased donor may, if such su",;ession is insufficient, claim against any
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person who has received a gift from the deceased within three years
before his death.

Art. 1928. - 2. Value to be Taken into 'Account.

(1)

The donee shall be liable to the extent of the value of the
property given to him.

(2)

Such value shall be assessed as on the day ofthe gift.

(3)

If appropriate, the vallIe of the charges to which the gift
was made subject shall be deducted.

Art. 1929. - 3. Plurality ofGifls.

(1)

If the deceased made several gifts within three years
before his death, each donee shall. be liable to satisfy'
claims for support in proportion to the value of the
property given to him.

(2)

The date on which each gift was made shall not be taken
into account.

Chapter 3. - Loan of Money and Other FungibIe Things
Art. 1930. - Definition.
The loan of money and other fungibIe things is a contract by
which a party, the lender, undertakes to deliver ~o the other party, the
borrower, a certain quantity of money or other fungibIe things and to
transfer to him the ownership thereof on the condition that the
borrower will return to him as much ofthe same kind and quality.

Art. 1931. - Proof of Loan.

.'
(1)

If the sum lent exceeds 5,000 Nakfas the contract of loan
may only be proved by a written instrument.

(2)

The repayment ofany sum exceeding 1,000 Nakfas shall
also be proved by a written instrument.
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Art. 1982. - Relations between Bankers and their Clients.
(1)

The provisions of Article 1931 shall not apply to the
relations between persons or business. ,organizations
authorized to carry on banking business and t~eir clients.

(2)

The contract ofloan or the repayment ofthe loan mayin
such cases be proved by witnesses or presumptions.

Art. 1988. - Obligations ofLender and Rights ofBorrower.
(1)

The provisions of the Chapter on "Saie" regarding the
obligations of the seller shall apply to the lender.

(2)

If the loan is made gratuitously, the lender shall only
warrant such defects of the thing as are known to him.

(3)

If the lender fails to perform his obligation to lend, the
borrower only has the right to claim damages.

Art. 1984. - Insolvency of Borrower.
(1)
(2)

The lender may refuse to deliver the promised thing if the
borrower has become insolvent after the contract of loan
is concluded.
The lender may do so notwithstanding that the borrower
was insolvent at the time he concluded the contract of
loan if the lender knew of this insolvency only after the
contract ofloan is concluded.

Art. 1985. - Preservation of thing Lent.
(1)

The provisions of the Chapter on "Saie" regarding the
obligations of the parties relative to preservation of the
things shall apply to the loan.

(2)

In this respect, the lender shall assume the obligations of
the seller and the borrower, those ofthe buyer.

Art. 1986. - Risk ofLoss or Damage.
The borrower becomes the owner of the money or thing whïch is
the object of the loan. Unless otherwise agreed, the borrower shall bear
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the risk of loss or damage from the time when the money or thing is
delivered to him.
Art. 1937. - Interest. - 1. Obligation to Pay.
The borrower shall not owe interest to the lender unless the
payment of interest has been stipulated in the contract of~oan.
Art. 1938. - 2. Rate ciflnterest.

(.1)
(2)

(3)

Unless otherwise authorized by law, the parties may not
stipulate a rate of interest exceeding the bank interest.
The borrower shall owe interest at the rate of the bank
interest if a rate exceeding the bank interest has been
stipulated.
If it has been agreed that the loan will bear interest but a
higher rate has not been fixed in writing, the borrower
shall owe the bank interest.

Art. 1939. - 3. Wlzen Pa)'rnent Due.

Unless otherwise agreed, interest shall be paid at tbe end of each
year reckoned from the date the contract ofloan is concluded.
Art. 1940. - Compound Interest.

(1)

Unless otherwise agreed by traders, the lender andborrower may not agree in advance that interest owed
over a period less than' a year will be added to capital and
itself produce interest.

(2)

Nothing shall affect the rules for the calculation of
compound interest on current accounts.

Art. 1941. - Time for Restitution. -

1.

Agreed Time.

(1)

The borrower shall return at the time agreed the money
or thing lent in the same quantity and quality.

(2)

If the laan does not bear interest, the borrower may
return the money or thing before the time agreed after
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having informed the lender of his intention to restore
them to him.

Art. 1942. - 2. Absence ifAgreed Time.

.

(1)

If no time has been fixed for the return of the money or
thing, the borrower may return it to the lender one
month after having informed the latter of his intention to
restore it to him.

(2)

In any event, ifno time has been fixed, the borrower shall
return the money or thing lent not later than one month
after the day when the lender claims the restitution of
them from him.

Art. 1943. - 3. Special Stipulation.
If it has been agreed that the borrower will repay when he can or
. when he has the means to do so, the Court shall fix a time for payment,
according to the circumstances, which cannot exceed six months.

Art. 1944. - Object of Restitution..- LSum,inNa/ifas.. l·

(1)

If the. thing lent is a sum of money expressed in Nakfas,
. the borrower shall perform ,his. obligation by paying an
equal numerical sum in notes or cash being legal tender
. in Eritrea on the day ofpayment. .

(2)

No regard shall be had to variations in the purchasing
power of this sum since .the date the contract ofloan was
concluded..

(3)

No regard shall be had to any change which may have
occurred in the definition of the Nakfas since the date of
the laan.

Art. 1945. - 2. Sum in Forezgn Currency.

(1)

If the thing lent is a sum of money expressed in a foreign
currency, the borrower shall p'erform his obligation by
paying a sum numerically equal to the same sum in
foreign currency in notes or cash being legal tender on
the day of payment in the country of.this currency.
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(2)

The borrower may, at his option, perform his obligation
by paying the equivalent on the day of payment of this
sum in N akfas.

Art. 1946. - 3. Comrrwdities or Ingots.
(1)

If the thing lent consists of commodities or ingots, the
borrower shall perform his obligation by returning the
same quantity and quality..

(2)

No regard shall be had to variations in·the price of such
commodities' or ingots since the date the contract ofloan
was concluded.

(3)

Ifit is impossible for the borrower to restore the thing or
this restitution is very difficult for a reason beyond his
control, the borrower shall perform his obligation by
paying the lender the value of the thing as estimated on
the day and at the place where the restitution should take
piace.

Art. 1947. - Delay of Borrower. - 1. Termination cifContract.

(1)

In the case of non-payment of interest, the creditor may
not. demand the' repayment of the loan unless the
borrower is in arrears for two consec~tive payments
representing together at least one-tenth of the capital
lent.

(2)

The provisions of sub-Article (1) shall apply if it has been
agreed that the capital lent shall be repaid by
installments.

(3)

Any provision to the contrary shall be of no effect.

Art. 1948. - 2. Damages.
(1)

If the borrower is late in returning the thing lent or in
paying the interest due by him, he shall pay interest at
the rate provided by law.

(2)

Any provisiori in the contract of loan increasing the
liability of the borrower shall be of no effect.
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TITLE 11 - CONTRACTS FOR THE CUSTODY, USE OR
POSSESSION OF THINGS
Chapter 1. - General Provisions
Art. 1949. - Scope.
The provisions of this 'Chapter are applicable to contracts which
have as their object the transfer of the custody, use ·or possessionof a
movable or immovable, subject to the specific rules provided in
subsequent Chapters of this Title.

Art. 1950. - Extension.
Where provided by law, the provisions of the current Title shall
apply to the relations between the owner and holder of a movable
regardless of any contract.

Art. 1951. - Owner.

(1)

For the purpose ofthis Title, the word "owner" means the
person who has transferred the possession of the movable
or immovable.

(2)

The provisions ofthis Title shall apply by analogy where
the right which he .has or claims to have on the movable
or immovable is one other than ownership.

(3)

For the purpose of this Title, the holder shall be
assimilated to the possessor.

Art. 1952. - Obligation to Deliver.

(1)

The owner shall deliver to the holder the thing and its
accessories, in a state to serve for the use for which it is
intended in terms of the contract or according to its
nature.

(2)

The place and time of delivery shall be regulated
acc?rdance with the provisions relating to sale.
.~
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Art. 1953. - Defective Thing. - 1. Termination qfthe,Contract.

(1)

Where, at the time of delivery, the thing has defects of
such nature that its normal use is appreciably diminished,
or that make it: more difficult or costly to preserve it, the
holder may demand the termination of the contract.
I

(2)

The holder shall have the same right where the defect
o~curs or is discovered after the thing has been delivered
to him.

(3)

A special use to the' holder shall not be taken into
consideration unless the owner knew or should have
known thereof on the making ofthe contract.

Art. 1954. - 2. Damages.

,.
(1)

Where the owner knew or should have known of the
defect of the thing at the time of delivery and failed to
inform the holder thereof, he shall be liabkfOl:.the iryjury
thereby caused to the holder.

(2)

The owner shall also be liable for the injury caused to the
holder during the éurrency of the contract through the
fault of the former.

Art. 1955. - 3. Relation with Termination.
'1

( 1)

The damages provided in Article 1954 are independent of
the termination of the contract.

(2)

They may be awarded notwithstanding that the contract
is not terminated.
••

(3)

r

They may be awarded in case of termination, in particular
with a view to compensating the injury resulting from
termination.

Art. 1956. - 4. Holder KnowingqfDifèct.

(1)

The holder may not exercise his right under the
preceding Articles where'the defect on which his claim is
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based was apparent or where he knew or should have
known ofthe defect on the making ofthe contract.

(2)

Any express warranty given by the ownel' in such case
shall be of no effect.

Art. 1957. ,.. 5. Dangerous Defect.

(1)

Where the thing is in such a state as to constitute a
serious dangel' to the life or health of the holder, or of a
membel' of his household, or of his employees, the holder
may terminate the contract notwithstanding that he knew'
ofthe defect ofthe thing on the making ofthe contract.

(2)

Any stipulation to the contrary shall be of no effect.

Art. 1958. - 6. Non-liability Clause.

Any stipulation whereby the owner excludes or limits the
liability which he incurs as a consequence of the defects of the thing
shall be of no effect where the owner has in bad faith failed to mention
the defects or the defects are such as to render the thing useless for the
holder.
'
Art. 1959. - Contractual Warranty.

(1)

(2)

The holder rriay' terminate, toe contract and apply
compensation for the loss sustained by him where
·thing does not possess or ceases to possess a quality
existence 'of which was expressly warranted by
owner.
I

for
the
the
the

The limitations made to such right by the preceding
Articles may not be invoked by the owner.

Art. 1960. - Peaceful Possession.

The owner shall guarantee the holder the peaceful possession of
the thing dllring the cllrrency of the contract.
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Art. 1961. - Modification to the Thing.
During the currency of the contract, the owner may not make
any modification to the thing that would render its possession less
advantageous or more costly for the holder, unless the holder consents
to the modification.

Art. 1962. - Encumbrances and Taxes.
Encumbrances and taxes on the thing shall be borne by the .
owner.

Art. 1963. - Custody ~d Preservation of the Thing.

(1)

The holder shall exerCise all necessary care with the
thing.

(2)

In particular, he may not make in the thing or in the
mode of its exploitation any important alteration the
effects of which extend beyond the period of the contract.

Art. 1964. - Duty to Inform the Owner.
The holder shall without delay inform the owner of all matters
requiring his attention, such as urgent repairs, discovery of defects,
encroachments, disturbances or injury caused by third parties to the
thing:

Art. 1965. - Cost ofPreservation or Upkeep.

(1)

Where the preservation or upkeep of the thing entails
expenses which are not to be borDe by the holder, the
latter shall inform the owner accordingly.

(2)

The holder shall be entitled to the reimbursement of
expenses he incurs in urgent cases, provided he
immediately informs the owner accordingly.

Art. 1966. - Owner,'s Verification.

(1)

The owner may at any timè satisfy himself that the
holder complies with his obligations under the contract.
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(2)

Such verification shall be exercised in areasonabie and
non-vexatious manner without causing the holder undue
trouble.

Art. 1967. - Disturbance.

(1)

The owner shall not be bound to guarantee the holder
against disturbance of his possession by third parties who
do not claim a right on the thing.

(2)

The holder may take action against such third parties in
his own name.

Art. 1968. - Claim by a Third Party to the Thing.

(1)

Where a third party claims the ownership of, or a right
on, the thing the holder shall immediately inform the
owner thereof under penalty of damages.

(2)

Where the third party institutes legal proceedings, the
holder may demand to be dismissed from the case and
that the dispute be settled as between the third party and
the owner.

(3)

In such case, the holder of a movable may release himself
from his liability to return it by depositing it at the
owner's expense under conditions fixed by the Court. The
holder of an immovable is entitled to a proportional
reduction of the price paid for possession of the thing,
where he informed the owner of the claim.

Art. 1969. - Obligation to Restore.

(1)

The holder shall return it in the state in which he
received it, and, in the case of a movable, at the place
where he r~ceived it.

(2)

The holder of an immovable shall also restore in kind to
the owner all the things which he has received with the
immovable and which still exist in kind.
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Art. 1970. - Inventory.

(1)

Where a statement showing the condition of the thing or
an inventory has been made by the owner and the holder,
the latter shall restore the thing as he has received it,
according to such statement or inventory.

(2)

Failing such inventory, the thing shall be deemed to have
been in good condition when' the holder received it. In the
case of an immovable, the thing shall be deemed not to
have comprised any accessories. Evidence shall be
admitted to rebut such presumptions.

(3)

Where a statement showing the condition of the thing or
an inventory has been drawn up unilaterally by'one ofthe
parties and has not been approved by the other, the Court
shall give to such statement or inventory the credit
which, in the circumstances, it thinks it deserves.

Art. 1971. - Dispossession ofthe Holder ofa Movable.

(1)

Where the holder has been dispossessed of the movable in
consequenge.of an event for which he is not to blame, he
shall be released trom his obligation to return it.

(2)

He shall inform the owner immediately, under penalty of
damages, of the event in consequence of which he ceased
.
to' be in possession of the movable.

(3)

The owner shall be entitled to anything which the holder
receives in exchange for the movable as a result of the
dispossession and shall be subrogated to the holder's
rights.

Art. 1972. - Loss or Deterioration ofthe Thing. - 1. Principle

(1)

The holder shall be liable" where the thing is lost or
deteriorates after he h"as received it.

(2)

He shall also be liable for any loss or deterioration caused
by a person whom he has authorized to make use of the
thing, even temporarily.
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(3)

However, where he derives no profit from the thing and
he has taken charge of it in the sole interest of the owner,
the holder shall not be liable for the loss or deterioration
of the thing unless it is due to his own default or occurs
after he has been summoned to return it. The holder shall
not be at fault unless he exercised less care in keeping and
preserving the thing than he exercises in the custody and
. preservation ofhis own property.

Art. 1973. - 2. Limit oJLiahility.

(1)

The holder shall not be liable where he proves that the
loss or deterioration is due to the fault of the owner or to
a: fortuitous event.
.

I

(2)

He shall not be liable where he shows that the loss or
deterioration was due to the decay, dilapidation or other
. defect of the thing.

(3)

He shall not be liable where deterioràtion is due to the
normal and authorized use of the thing.

Art. 1974. - Holder in Default.
Where the holder has been summoned to return the thing, he shall
not be liable where he shows that the thing would have been lost or
deteriorated in like inanner, had he returned it to the owner on the due
date.

Art. 1975. - Improvements Mad~ toa Movable.

(1)

The holder shi:lll hot be entitled to "any indemnity
respect of improvements he has made to the movable.
•

In

I

(2)

Where such improvements have been made with the
owner's consent, the holder may however demand the
reimbursement of the amount he has spent or of the
surplus value of the movable at the time of its return,
whichever is the less.

(3)

Even where the holder is not entitled to any indemnity,
he may set off against any loss of value caused by
deterioration for which he is liable but which is not due to
535

his default, any increase he has brought about in the value
of the movable.

(4)

The holder may remove the improvements he has made
to the movable, ifthis can be done without damaging it.

. (5).

The provisions of the current article are applicable by
analogy to the possession of an immovable under a
gratuitous contract ofloan for use.

Art. 1976. - Priority on Movables.

.(1)

The holder may refuse to return the movable to the
owner until the latter has paid any indemnities due under
this Chapter.

(2)

He may not refuse to return the movable pending
payment of a claim to which he is entitled on another
ground.

(3)

Where he denies that he.owes the holder an indemnity,
the owner may demand that the movable be returned to
.him on his providing adequate security for the release of
any liability he may have incurred.

(4)

The provisions of the current article are applicable by
analogy to the possession of an immovable under a
gratuitous contract ofloan for use.

J

•

•

Chapter 2. - Lease

.p

Section 1. - Lease of a Movable
I

Paragraph 1. - General Provisions.

Art. 1977. - Definition.

(1)

.A contract of lease is a contract whereby one party, the
lessor, undertakes to transfer to the other party, the
lessee, the possession of a movable in return for a
consideration called the rent.

(2)

The term of a lease is fixed or indeterminate.
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Art. 1978. - Lease and Sale.

(1)

The movable leased shall remain the property of the
lessol' to whom it shall be returned on the termination of
the contract.

(2)

Where it is stipulated that, aftel' a certain number of
payments of the rent, the lessee shall become the owner
of the movable, the contractshall constitute a contract of
leasing, notwithstanding that the parties have termed it a
contract oflease.
.

Art. 1979. - Lease
. and Free, Loans.
Where no rent has been stipulated,
the provisions
relating to free
.
l
_
loans shall apply.

·1

Art. 1980. - Wrongful Use.
(1)

The lessol' may terminate the contract where the lessee
does not make use of the movable in accordance with the
contract or usages and such use entails risk of irreparable
injury to the movable leased.

(2)

Where the movable has already suffered injury or
termination prejudices him in any way, the lessol' shall in
addition be entitled to damages.
"

Art. 1981. - Upkeep of Object.

(1)

'The lessee sh~ll maintain the- movable.

(2)

The cost ofupkeep shall be borne by the lessee.

Art. 1982. - Payment of Rent.
(1)

. The lessee shall pay the rent on the agreed or customary
dates.

(2)

In. the absence ofany stipulation or custom to the
contrary, the rent.shall be paid as it faUs due, at the end of
each quarter.
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Art. 1983. - Arrears ofPayment.
(1)

Where the lessee is in arrears with a payment of the rent,
the lessor may grant him ten days' grace, notifying him at
the same time that in default ofpayment, the contract will
be terminated upon the expiration of that period.

(2)

The period .of grace shall run from the day on which the
lessee receives the lessor's notification.

Art. 1984. - Sub-Lease.
Unless otherwise agreed, the lessee may.not .sublet the movable
leased or assign the contract without the consent of thè lessor.

Art. 1985. - Termination of Contract.

(1)

A contract of lease concluded for a fixed term shall
terminate on the date agreed upon by the parties.

(2)

Unless otherwise provided, the contract shall not be
terminated by the death or incapacity of one or both of
the parties.

(3)

Where the lessee becomes bankrupt, the lessor may
terminate the :contract unless he is provided, within a
reasonable time, with security for the rent or lease in
arrears and the rent falling due in the future.

Art. 1986. - Indeterminate Contracts.
(1)

Where the duration of the contract oflease has not been
fixed, either party may terminate the contract at any
time.

(2)

In such case, the other party shall be entitled to a
reasonable period within which to perform his obligation
to return the movable leased or to take delivery of it.

Art. 1987. - Delay in Return.

(1)

Where the lessee fails to return the movable when
summoned to do so, he shall pay the rent until it is
returned.
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(2)

He shall in addition compensate the lessor for any injury
caused to him by the delay.

Art. 1988. - Extension ofthe Contract.

(1)

Where, on the expiration of a contract of lease entered
into for a fixed term, the lessee remains in possession of
the movable leased and the lessor does not claim its
return, the contract of lease shall be deemed to have been
extended by the parties for an indeterminate period on
the same terms as the original contract. .

(2)

In such case, third parties who have guaranteed the
performance of the original contract shall be released
from their liabilities.
Paragraph 2. - Lease of Cattle.

A. - Cattle Included in Lease ifAgricultural Undertaking.
Art. 1989. - Scope ofthis Paragraph. . .
Unless otherwise agreed by the parties, the provisions of the
following Articles shall apply where an agriq.lltural. updertaking leased
to a lessee, the farmer, includes cattle.

Art. 1990. - Sale of Cattle. - 1. Rights ifFarmer.
(1)

The farmer
undertaking.

may sell the cattle included

(2)

He shall however keep on the land ,cattle equivalent in
species, number and quality to that which he received.

(3)

The lessor may not compel th~ farmer to, sell cattle,
notwithstanding that the cattle have increased in number.
iII

'j

In

the

•

Art. 1991. - 2. Rights ifLessor.

(1)

The lessor may not sell the cattle included
undertaking.
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(2)

He may compel the farmer to prepare every year an
inventory of the cattle to be found within the
undertaking.

(3)

He may terminate the contract where it appears that the
cattle are reduced in number by more than one quarter
for reasons attributable to the farmer.

Art. 1992. - Produets of Animals. - 1. Principle.

(1)

Without prejudice to the provisions of the following
Articles, the farmer may freely dispose of the products of
the animais, of their hides, skins and increase.

(2)

He shall account for his management to the lessor, where
the rent consists of a share of these products or is fixed
having regard thereto.

Art. 1993. - 2. Wool.

(1)

Only the farmer may sell the wool .of sheep and ewes
where he manages the undertaking' or the flock consists
ofles.s than fifty ~eads.

(2)

Only the lessor may sell such wool whe"re he manages the
undertaking or the flock corisists of more than fifty heads.
,

Art. 1994. - 3. Manure.

.

Manure from animalsshall be used exclusively for the exploitation
oftheland.
'

Art. 1995. - 4. InereasefromBreeding.
Animals which perish or are slaughtered shall be replaced
proportion to the increase,from breeding.
'

Art. 1996. - Duty to Return Cattle.
-

(1)

~

.

The farmer shaIl, at the end of the contract, return cattle
equivalent in species, number and quality to that which
he received.
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(2)

The provIslOns of sub-Article (1) shall apply
notwithstanding that the cattle were valued in the
contract.

Art. 1997. - Deficit. - 1. Loss Borne by the.Lessor.
(1)

Where there is a deficit, the loss shall be borne by the
lessar where the rent consists of a given share in the
profits or of certain products of the animals.

(2)

The farmer shall not be liable for such deficit unless the
loss of the animals is due to his fault or that of a person
for whom he is liable.

Art. 1998. - 2. Loss Borne by the Farmer.
The farmer shall be liable to repay the value of animals not
returned by him where the rent is fixed independently of the profits of
the animals.
t. ,.

Art. 1999. - 3. Extent ofLiability.
(1)

The value of animals not returned shall be fixed having
regard to the valuation made by the parties.

(2)

Failing such valuation, the farmer shall repay their yalue
as on the day of the termination of the con tract.

B. - Cattle Principal Object ofthe Contract.

Art. 2000. - Scope.
(1)

The provisions ~f the follçwing .A~t~cles shall apply
where the main object of the contract consists in cattle or
other animals the breeding of which is of ,an agricultural
or commercial interest. '
j

(2)

Art.

200 1. -

(1)

Nothing
usages.

In

,

.'.

•

'

the following Articles shall affect contrary

Model Contracts.
Model contracts may be drawn up by the Ministry of
Agriculture to serve as a basis for individual contracts
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regarding certain kinds of animals or contracts, to be
executed in certain regions.

(2)

Individual contracts relating to the animals or regions
specified in model contracts shall be deemed to be made
on the conditions laid down in such model contracts.

(3)

The parties may by express provisions depart from the
terms of model contracts.

Art. 2002. -Duration.ofContract.

(1)

Unless otherwise expressly agreed, the contract shall be
deemed to be made for four years.

(2)

The period offour years shall be reckoned from the day of
the making of the contract.

Art. 2003. - Notice to Landholder.

(1)

Where cattle is given to another person's farmer, notice
shall be given to the holder of a land which is exploited
by such farmer.

(2)

Where notice is' not given, the holder may,
notwithstanding any custom to the contrary, seize or
retain the animals with a view to obtaining payment of
his claims against the farmer.

(3)

It may not be alleged that he knew or should have known
that the animals did not belong to his farmer.

Art. 2004. - Inventory of AnimaIs.

(1)

The ownership of animals shall not be transferred to the
farmer as a result of an inventory of the animals having
been made in the contract.

(2)

Such inventory has as its sole purpose to permit of
establishing whether thereis a profit or loss at the end of
the contract.
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Art. 2005. - Upkeep of Animais.

(1)

The farmer shall preserve and maintain the animals with
the care required by custom.

(2)

He shall bear the costs arising therefrom.

Art. 2006. - Increase from Breeding.
Increase from breeding shall be co-owned by the lessor and the
farmer.

Art. 2007. - Produets of Animals.
Only the farmer shall be entitled to the dairy products, man ure
and work of the animals.

Art. 2008. - Wool.

(1)

The wool of sheeps and ewesshall be divided °equally °
between the lessor and farmer.

(2)

The farmer shall inform the lessor of the day when the
shearing will take place.

Art. 2009. - Sale of Animals.

(1)

The farmer may not, without the consent of the lessor,
dispose of any animal of the flock or of the increase from
breeding.

(2)

The lessor may not dispose thereof without the consent
of the farmer.

Art. 2010. - Loss of Animals.

(1)

The farmer shall not be liable for the loss of animals
unless it is due to his fault.

(2)

The lessor shall prove that the farmer is at fault.

(3)

The farmer shall account for the hides of animals which
have died.
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Art. 2011. - Accounts.

(1)

The lessor may demand that the farmer submit every .
year an inventory of the animals together with his annual
accounts.

(2)

He may terminate the lease where it appears that the
animals have reduced' in number by more than one
quarter for reasons attributable to the farmer.

Art. 2012. - Tennination of Contract.

on

(1)

The contract shall termina'te
the expiry of the period
agreed by the parties or prescribed by law.

(2)

A party who intends to terminate the contract shall give
the other party at least six months' notice in advance..

Art. 201 S. - Death of Parties.

(1)

The contract shall not be terminated by the death of
'either party.

(2)

The heirs of the deceased farmer may however terminate
the contract by giving notice to the lessor within six
months from the death of the farmer.

(3)'

In such case, the contract shall terminate on the first of
March which follows but not less than three months after
the lessor has received notice from the heirs of the farmer.

Art. 20140. - Settlement ofAccounts.
•

--

•

I

•

(1)

Where the contract comes to ári end or is terÎninated bya
party, a new inventory of the animals shall be made.

(2)

The lessor may take animals of each species to the extent
, shown in the first inventory made.

(3)

What remains shall be divided equally between the lessor
and the farmer.
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Art. 2015. - Insufficient Number ofAnimals.

(1)

Where the animals are reduced below the number shown
in the first inventory, the lessor shall take what remains
and the parties shall bear the loss equally.

(2)

The farmer shall not be liable for the loss unless it is due
to his fault or that of a person for whom he is liable.

Art. 2016. - Usages or Stipulations Null and Void.

(1)

Any usage or stipulation to the effect that the farmer
shall be liable where all the animals are lost as a result of
a fortuitous event and without his fault shall be of no
effect.

(2)

Any usage or stipulation to the effect that the share of the
farmer in the 10ss shall be greater than his share in the
profits shall be of no effect.

(3)

Any usage or stipulation to the effect that the lessor may,
at the end of the contract, take more animals than he
supplied shall be of no effect

Section 2. - Lease of Immovable
Paragraph 1. - General Provisions

Art. 2017. - Definition.

(1)

The lease of an immovable is a contract whereby one of
the parties, the lessor, undertakes to ensure to the other
party, the lessee, in return for a rent the use and
enjoyment of an immovable, for a certain time.

(2)

Nothing shall affect the provisions of the Commercial
Code or of particuIar laws concerning the lease of
immovables in which a business or other industry is
carried out.

Art. 2018. - Lease and Sale.

<

Where it is agreed that the lessee shall become the owner of the
immovable after the payment of a certain number of terms of rent, the
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mtract shall constitute a sale, notwithstanding that 'the parties have
termed it as a contract oflease.
Art. 2019. - Proof of Contract.

(1)

So long as the performance of the contract has not
begun, t~e p~oof that an immovable has been leaséd may
be made only by a written instrument or by an iidmission
made in Court. .,
(, '.
.

.

.

'.

(2)

No other means of evidence shall be admitted to prove
. the existence of such contract.

(3)

Where the performance of a contract of lease has begun,
it may be proved by witnesses or presumptions.

Art. 2020. - Entry in Registers ofImmovable Property.

(1)

Leases made for a period exceeding five years shall not
affect third parties until they are entered in the registers
of immóvable property at th~ place where the immovable
is situated.
'
"

(2)

Leases made for a period'ê;ceédirig five years which have
not been entered in the registers of immovable property
shall, where thei~ date is certain, affect third parties
during five years from the day when such. third parties
have registered their rights on the in;mo'vablè:'
,
' .
. I'

(3)

. In other cases,. such lease.s. shall be deemed to have been
made for an

und~termined period

oftime.

Art. 2021. - State of Land and Inventory. - 1. Principle.
I'.

(1)

. (2)

f'

"

On the request ofeither ofthe parties and as soon as such
request is made, there shall 'be drawn up a statement
showing the condition of the land as weIl as an inventory
with a valuation ofthe movable property, accessory to the
immovable given on lease, the use and .. enjoyment of
which have been given to the lessee.
Any stipulation to the contrary shall be ofno effect.
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Art. 2022. - 2. Expenses.

(1)

The inventory and the statement showing the condition
of the land shall be made at common expense.

(2)

Where the lessee has advanced the expenses, he may
deduct the amount due by the lessor from the rent due by
him to the latter.

Art. 2023. - 3. Sanctions.

(1)

Where one of the parties 'does not take part in the
drawing up of the statement and inventory together with
the other party, such other party may draw them up or
cause them to be drawn up at his expense, ,and
communicate them to the other contracting party.

(2)

• Where the latter fails to make known his objections and
his reservations within areasonabie period, the statement
and inventory shall be deemed to have been approved by
him.

(3)

The objections ánd reservations shall not be taken into
consideration unless the contracting party causes a
statement showing the condition of the land and an
inventory to be, drawn up at his expense within six
months from his having received the communication
under sub-Article (1).
'
.

Art. 2024. - Repairs. - 1. Duties ofLessor.
The lessor shall maintain the immovable, in good condition and
make therein during the currency of th~ lea.se such repairs as are
necessary and are not repairs incumbent upon the lessee.

,

f.- .

Art. 2025. - 2. Duty to Give Notice to Lessor.

Where the immovable leased requires, for its preservation or
maintenance, expenses which are not incumbent upon the lessee, the
latter shall inform the lessor of such requirement.
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Art. 2026. - 3. Duty to Suffer Repaz'rs.
Where, during the currency of the lease, the immovable leased
requires repairs which cannot be delayed until the expiration of the
lease, the lessee shall suffer them, whatever the inconvenience which
they cause him and notwithstanding that he may be deprived of a part of
the immovable leased during their execution.

Art. 2027. - 4. Limitation rifDuty to Lessor.
The lessor may not be compelled to carry out the repairs which
are at his charge, where their cost is higher than the rent which he is to
. receive from the immovable in the course of three years of lease.
:

Art. 2028. - 5. Sanction rifDuties rifLessor.

(1)

Where repairs which are necessary to ensure the
enjoyment and which are at the charge of the lessor are
not executed without delay by the latter, the lessee may
have them executed at his expense and retain their cost,
. with legal interest thereon, from the rent payable by him.

(2)

The lessee may, where he prefers to do so, according to
circumstances, claim damages from the lessor and, where
'appropriate, the termination of the lease.

Art. 2029. - Pajrment of Rent.
(1)

The lessee shall pay the rent at the times fixed by the
contract.

(2)

In default ofa stipulation in the contract, he shall pay it
at times. ~xed by the law.

Art. 2030. - Right ofRetention ofLessor. - 1. Princzple.
The lessor shall have a right of retention on the mo,:ables which
furnish the imrriovable leased and which sèrve either for its fitting up or
for its use, as a security for the rent in respect of the year which has
elapsed and of the current period of six months.
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Art. 2031. - 2. Movables Affected.

(1)

The right of retention shall not affect those things which
the lessor has known or should have known not to be the
property of the lessee.

(2)

Where the lessor comes to know only during the
currency of the lease that some movables brought by the
lessee are not the property of the latter, his right of
retention on such movables shall lapse unless he gives
notice tor the termination of the contract for the next
following term of the lease.

Art. 2032. - 3. Effect.

(1)

By virtue of his right of retention, the lessor may, with
the authorization of the Court, compel the lessee to leave
in the immovable leased as many movables as are
necessary to provide security for the rent.

(2)

The things taken away secretly or with violence shall
continue to be subject to the settlement of the preferential
claims of the lessor, where the latter attaches them within
ten days after they have been removed.

Art. 2033. - Duration of Contract.

(1)

The lease of an immovable may be made for a determinate or an indeterminate period.

(2)

It may not be made for more than sixty years.

(3)

A lease of an immovable made for a period of more than
sixty years shall be deemed to have been made for sixty
years.

Art. 2034. - Death ofLessor or Lessee.

(1)

A contract of lease shall not terminate upon the death of
the lessor: or lessee or upon either of them becoming'
incapable.
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(2)

Nothing shall affect the special provisions r~lating to the
lease of lands and those of the Commercial Code relating
to the bankruptcy of the lessee.

Art. 2035. - Loss of Immovable Leased.

(1)

Where, during the currency of the lease, the immovable
leased is totally destroyed by fortuitous event, the lease
shall terminate as of right.

(2)

Where the immovable is only partly destroyed, the lessee
may, according to circumstances, require a reduction of
the rent or the termination of the lease.

(3)

No compensation shall be payable in either case.

Art. 2036. - Lessor Failing to Fulfill his Obligations.

(1)

The lessee may require the termination of the lease,
where the le'ssor fails to fulüll his obligations in such a
manner that the use or enjoyment of the immovable is
thereby notably diminished.

(2)'

In .addition to or independently of such termination, he
may claim damages in compensation of the loss which the
non-fulüllment of obligations on the part of the lessor
. '. I
causes to him.

Art. 2037. - Lessee Failing to Fulfill his Obligations.

(1)

The lessor may require the termination of the lease,
where the lessee fails to fulüll his obligations so that the
rights of the lessor are endangered.

(2)

In addition to or independently of such termination, he
may claim damages in compensation of the loss which the
non-fulüllment of obligations on the part of the lessee
causes to him.

Art. 2038. - Case of Termination Attributable to the Lessee.
The lessee, where termination is caused by his fault, shall pay the
rent during the time required to re-lease the immovable without
prejudice to the damages which may have been caused by the abuse.
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Art. 2039. - Lease Set Up against Purehaser of Immovable.
- 1. Principle.

(1)

Unless otherwise expressly agreed uetween the lessor
and the lessee, a contract oflease may be set up against a
third party who acquires the ownership' or usufruct of the
immovable given on lease after the delivery of the
immovable to the lessee.

(2)

Nothing shall affect the case where the immovable has
been expro}?riated by the authorized bodies.

Art. 2040. - 2. Lease not registered in Registers cifImmovable Property.

(1)

The person' who acquires the immovable may regard the
lease as having been made for an indeterminate period, '
where it has not been registered in the registet:s of
immovable property in the place""'vhere the imrriovable is
situate.

(2)

Where the date of the lease is certain, the lessee may set
it up against the purchaser ,during five years from the
purchaser lÏaving' registered 'his contract in the registers
of immovable property.

.t

I

f

I

"
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f

•

Art. 2041. - Stipulation Relating to sueh Case. - 1. Effect.

(1)

(2)

."
,Where th~ lessor and, the .lessee have agreed that the
person who acquires the immovable may terminate the
lease, the person acquiring the immov'~ble shall, within
three months from the lessee having required him to do
so, inform the latter whethè or not he intends to
terminate the lease.
The person who acquires the immovable shall lose such
right where he fails tö exercise it within such period.

Art. 2042. - 2. Sale with Reservation cifRight cifRedemption.
The person who acquires an immovable subject to a right of
redemption may not make use of the right to expel the lessee until such
:time as he becomes.the absolute owner by the expiry of the period fixed
for the redemption.
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Art. 2043. - Restoration: Amount of Damages. '

(I)

Where the things which are not restored have been
valued conjointly by the parties, the lessee shall be bound
by the amount of such valuation.

(2)

The lessor may obtain addi~ional damages where he
proves that the lessee has alienated such things at a price
higher than the amount of the valuation.

(3)

Theprovisions of sub-Article (2) shall not apply where
the alienation of the thing by the lessee amounted to an
act of management according to the common intention of
the lessor and lessee at ,the time of the conclusion of the
contract oflease.

Paragraph 2.- Special Rules Regarding the Lease of Houses

Art. 2044. - Scope of this Paragraph.

(I)

The provisions of this Paragraph shall apply where the
contract of lease relates to a house, fumished or
unfumished, a flat, a room or some other dwelling or part
of a dwelling.

(2)

Nothing shall affect the provisions governing contracts
relating to hotels in the Title of this Code relating to
Contracts for the Performànce of Services.

Art. 2045. - Model Contracts.

(I)

Model contracts for the lease of houses or flats situated
within the territory of a particular commune may be
drawn up by the municipal authorities.

(2)

Individual contracts relating to such houses or flats shall
be deemed to have been made on the terms laid down in
such model contracts.

(3)

They may depart from such terms by express stipulations.
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Art. 2046. - Lease of Part of Immovable. -

1:

Duties ofLessor.

(1)

Where part only of an immovable is given on lease to a
lessee, the lessor shall, on giving on lease the other part
of the immovable, take into consideration the interests of
the lessee according to custom and the nature of the
immovable.

(2)

The lessor shall comply with the provIsIons of subArticle (1) as regards both the selection of the other
lessees and the provisions to be included in the contracts
made with 'them.

Art. 2047.- 2. Duties ofLessee.

(1)

The lessee shall have the consideration which is due to
the other persons who dwell in the house a part of which
has been given to him on lease.

(2)

The lessor may require the termination of the lease where
the lessee or other persons living .with him or whom he
admits to the immovable, behave in such a manner that
they disturb the other lessees in the enjoyment of the
immovable.

(3)

Nothing shall affect the right of such other lessees or of
the lessor to claim damages in compensation of the inj ury
caused to them.

Art. 2048. - Duty to Furnish Immovable Given on Lease.

(1)

The lessee'shall furnish the immovable given on lease in
conformity with its nature and according to the custom of
the place.

(2)

The provisions of sub-Article (1) shall not apply where
the lessee has taken on lease furnished premises or paid a
·term of rent in advance or given a security or other
guarantee for such payment.

Art. 2049. - Amount of Rent.

(1)

The amount ofthe rent shall be fixed freely by agreement
between the parties.
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(2)

In case of doubt, it shall be fixed in conformity with the
tariffs established by municipal authorities or, failing such
tariffs, in conformity with the custom of the place.

Art. 2050. - When the Rent Falls Due.

(1)

Unless otherwise agreed, the rent shall be paid at the end
of each quarter where the lease has been made for one or
more years.

(2)

It shall be paid at the end of each month, where the lease
is of a shorter duration or made for an indeterminate
periad.

(3)

The rent shall in all cases be paid on the expiry of the
lease.

Art. 2051. - Delay of Lessee.

(1)

Where the lessee is late in paying a term of rent which
has fallen due, the lessar may give him a period of thirty
days where the lease. is for a year or more, and a period of
fifteendays where the lease is ·for a shorter period,
informing him that, in default of payment, the contract
shall be terminated at the end of that periad.

(2)

The period shall run from the day when the lessee has
received the notice of the lessar;

(3)

Any stipulation reducing such periods or giving to the
lessor the right to terminate the lease forthwith on
. account of a failure in the payment of rent shall be of na
effect.

Art. 2052. - Repairs Incumbent upon Lessee. - 1. Duties cfLessee.
The lessee shall carry out at his expense the repairs which are
incumbent upon him.

Art. 2053. - 2. Which Repairs are Incumbent upon Lessee.

(1)

The repairs which in the contract of lease are placed at
the charge of the lessee shall be· deemed to be repairs
incumbent upon him.
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(2)

Unless otherwise agreed, repairs necessary to the doors,
windows, floorboards, tiling, taps and water-drains shall
be deemed to be repairs incumbent upon the lessee.

(3)

The work of cleaning and maintenance which are made
necessary by the enjoyment of the thing shall also be
deemed to be repairs incumbent upon the lessee.

Art. 2054. - Old Age or Force Majeure.

(1)

No repairs which are deemed to be incumbent upon the
lessee shall be at the charge of the lessee where thèy are
occasi?ned only by old age or force '"}ajeure.

(2)

The contract of,lease may derogate from such ruIe by an
express stipulation.
.

Art.. 2055. - Deprivation of Enjoyment D~e to Repairs.

,( 1)

vVhere
the repairs
which the lessor
carries out on the
.
'
I ,
immovable during the lease take more than fifteen days,
the rent shall be reduced in proportion of the time and to
the portion of the thing leased of which the lessee is
deprived.

(2)

Where the repairs are of such ti nature' as to render
uninhabitable what"is necessary for the accommodation of
the lessee and his fámily, the lessee may require the
termination of the lease.'

Art. 2056. - Sub-Lease. - 1. Principle.

(1)

The lessee may subIet all or part of the immovable leased
to him.

(2)

Prior to subletting, he shall give notice of his intention to
the lessor and ask him whether he has any objection to
such sub-lease,

Art. 2057. - 2.

(1)

O~jection

by Lessor.

The. lessor may object to such sub-lease where it is
contrary to cont-actual undertakings made by him in
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favor of other lessees of the same immovable or is of such
nature as to cause tó him injury for any other reason.

(2)

The lessee may in such case terminate the contract.
"

(3)

,

Nothing shall affect the right of the lessor to claim
damages where the reason of his opposition was known
or should have been known by t~e lessee on the making
of the contract.

Art. 2058. - 3. Provision Restricting Right to Subiet.

(1)

A contract of lease may prohibit the sub-lease of the
immovable or make such sub-lease conditional on the
acceptance of the sub-lessee by the lessor.

(2)

Where, under the contract of lease, the sub-lease of an
imrriovable is made conditional on thè acceptance of the
sub-lessee by the lessor, the lessee may demand the
termination of the lease where the lessor arbitrarily
refuses his consent to the sub-lease.

Art. 2059. - 4. Duties cfLessee.

(1)

A lessee who has subIet all or' part of the immovable shall
remain bound, in his relations with the lessor, by all the
obligations which, by virtue of the contract of lease, have
to be performed by him.

(2)

The provISlOns of sub-Article (1) shall apply
notwithstanding that the lesSOl' has given his consent to
the sub-lease.

(3)

The lessee shall not be released from such obligations
unless such release has been expressly stipulated between
the lessor and himsel(

Art. 2060. - 5. Duties cfSub-Lessee.

(1)

The sub-lessee shall comply with the provisions of the
principal lease concerning the enjoyment of the
immovable given on lease.
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(2)

The lessor may take action directly against the sub-lessee
to enforce compliance with such provisions.

(3)

Where the sub-lessee did not know of such provisions or
was dispensed by the lessee from observing them, he shall
have recourse against the lessee.

Art. 2061. - 6. Direct Action qfLessor.

(1)

The sub-lessee shall be liable only up to the amount of
rent payable in respect ofwhat has been subIet to him.

(2)

The lessor may require the sub-lessee to pay rent directly
to him.

(3)

The sub-lessee may not set up against the lessor the
payment made by him in advance, with the exception of
the payments made in respect of the current term of the
principallease.

Art. 2062. - 7. Right qfRetention.

The right of retention of the lessor may be exercised by the lessor
and by the lessee on the movables brought in the immovable by the sublessee.
Art. 2063. - 8. Termination qfPrincipal Lease.

(1)

The termination of the principal lease shall bring the
contract of sub-lease to an end.

(2)

Where the lessor has expressly consented to the sublease, the sub-lessee may substitute himself for the lessee
for the execution of the principallease.

Art. 2064. - Termination of Contract of Lease for a Determinate
Period.

A contract of lease made for a determinate period shall terminate
as of right on the expiration of the period agreed upon without the
necessity of giving notice.
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Art. 2065. - Tennination of Lease for an Indeterminate Period.

(1)

Where the contract of lease has not been made for a
determinate period, notice may be given by the lessol' to
the lessee or by the lessee to the lessor.

(2)

In such case, the contract shall terminate on the day
when, under the contract or the law, the second term of
rent becomes or would have become exigible, had notice
of termination not been given.

Art. 2066. - Person Acquiring the Immovable.

(1)

Where a person who acq uires the immovable wishes to
terminate the lease, in the case where such right has been
reserved to him, he shall observe the period laid down in
Article 2065.

(2)

Any stipulation to .the contrary shall be of no effect.

Art. 2067. - Renewal of Contract.

(1)

Wh ere, at the expiration of the lease, the lessee continues
in the enjoyment of the thing with the knowledge and
without the opposition of the lessol', the contract of lease
shall be renewed for an indeterminate i)eriod.

(2)

The rights and duties of the parties for the further
duration of the lease shall be governed by the provisions
of the previous contract.

. (3)

The security given for the originallease shall however be
released.

Art. 2068. - Retaking of Immovable by Lessor.

(1)

U nless otherwise agreed, the lessor may not termina te
the lease, notwithstanding that he declares that he
himselfwants to occupy the house leased.

(2)

Where it has been agreed in the contract oflease that the
les SOl' may occupy the house, he shall give to the lessee
notice to quit and shall observe the period laid down in
Article 2064.
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Art. 2069. - Fire on Immovable. - 1. Principle

The lessee shall be liable for fire to the lessol' unless he proves
that the fire was due to force majeure or a defect of construction or
started in a neighboring house.
Art. 2070. - 2. Several Lessees.
( 1)

Where there are severallessees, they shall all be liable, in
case of fire, in proportion to the rental value of the part of
the immovable which they occupy.

(2)

Where it is proved that the fire has started in the
dwelling of one of them, he alone shall be liable for it.

(3)

Where some lessees prove that the fire could not have
started in their dwellings, such lessees shall not be liable
for it.

Art. 2071. - 3. Immovable Partly Inhabited by Lessor.
(1)

The provisions of Article 2070 shall also apply where the
lesSOl' dwells in a part ofthe immovable which has caught
fire.

(2)

In sllch case, the lesSOl' shall be treated as though he
himself were the lessee on that part of the immovable.

Art. 2072. - Improvements Made in Immovable. -

1.

Right to Indemnity.

The lessee shall not be entitled. to compensation for
improvements which he has made in the immovable
without theIconsent
of the
lessol'.
'
.
•
(2) . Where the improvements have been made with the
consent of the lessol', the lessee may claim the
reimbursement of die lesser' ~lIn1 between the amount of
expenses made by him and the increase in the value of the
immovable, as at the time of the restoration.

(1)

Art. 2073. - 2. Set-ciffand Right rifRemoval.

(1)

Even where the lessee is not entitled to compensation, he
. may set off the increase in value proclIred by him to the
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immovable against -the decrease in value that such
immovable has sustained as a consequence of
deteriorations for which he is liable but .which have been
caused without any fault on hispart.

(2)

The lessee mayalso remove the improvements which he
has made in the immovable where this can be done
without injury to the immovable.

Paragraph 3. - Special Rules Regarding the Lease of Lands

Art. 2074. - Scope ofthis Section.

(1)

The provisions of this Section shall apply where the
contract oflease relates to a piece ofland which the lessee
undertakes to exploit.

(2)

The parties may in their contract derogate from such
rules unless such derogation is expressly prohibited by
law.

Art. 2075. - Model Contracts.

(1)

Model contracts may be drawn up by the Ministry of
Agriculture, concerning lands intended for certain kinds
of cultivation or lands situated in certain areas of Eritrea.

(2)

Individual èontracts regarding the lands to which such
model contracts relate shall be deemed to have been made
on the terms laid down in such model contracts.

(3)

They may derogate from them by express stipulations.

Art. 2076. - Direction ofExploitation. - 1: To Whom itPertains.

(1)

The direction of the exploitation shall be ensured
accordance with the agreement of the parties.

(2)

Unless otherwise agreed, it shal1 pertain to the lessee
where the rent consists, exclusively or principal1y, of a
sum of money which is to he paid in cash to die lessor.
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Art. 2077. - 2. Rights ojOther Party.

(1)

The other party shall be consulted where the decisions
which are contemplated are of suc~ a nature that their
effects shall continue aftel' the end of the lease.

(2)

Such party may and shall take a decision instead of the
other contracting party where the latter has not informed
him of his decision in good time and such decision may
not be delayed without serious inconvenience.

Art. 2078. - Obligation of Exploiting.

(1)

A farmer-tenant shall exploit the land and keep it in a
good state of productivity.

(2)

The lessol' may require the termination ofthe lease where
the farmer-tenant does not fulfill such obligation.

Art. 2079. - Nature and Manner of Cultivation.
The contracting party who has the direction of the exploitation
shall decide on the nature and mannel' of the cultivation to be
undertaken.

Art. 2080. - Time of W orks.
The farmer-tenant shall in any case decide on the time when he
will do the works of cultivation or other works.

Art. 2081. - Expenses of Exploitation.

(1)

The ordinary expenses arising from the exploitation shall
be borne by the farmer-tenant.

(2)

Where the rent consists of a part. of the products or
determinate products of the land, the lessol' shall advance
to the farmer-tenant such expenses, without interest,
where the latter is unable to meet such expenses.

(3)

The advance so made shall be reimbursed to the lessol'
out of the produets of the next erop.
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Art. 2082. - Repairs and Maintenance.

(1)

The farmer-tenant shall make on premises to be used as
dwellings, barns, stables and other buildings given to him
on lease such repairs as are incumbent upon the lessee
under Paragraph 2 of this Section.

(2)

He shall maintain according to local custom the roads,
wells, fences, ditches, canals and dikes included in the
land given on lease.

Art. 2083. - Old Age or Force Majeure.
(1)

The repairs referred to in Article 2082 shall be made by
the farmer-tenant notwithstanding that they are caused
by old age or force majeure.

(2)

. The farmer-tenant shall replace the implements or tools
of small value which have perished by old age or force
mcyeure.

Art. 2084. - Extraordinary Expenses.
The farmer-tenant shall not be bound to make extraordinary
expenses for the purpose of reconstructing the land following an
exceptional disaster.

Art. 2085. - Exchange ofParceIs of Lands.

(1)

The party who has the direction of the exploitation may,
in order to facilitate such exploitation, exchange parcels
ofland with other holders or farmer-tenants.

(2)

Where such exch~nges 'are made by the farmer-tenant,
they shall affect 0r:ly the enjoyment of such parcels.

(3)

They shall as ofrightcease to have effect at the end ofthe
lease, unless they have been decided upon by the lessol' or
the lessol' has given his consent thereto.

Art. 2086. - Management of Land.
"

The farmer-tenant may' destroy the slopes, trenches or fences
which are an obstacle to the rational exploitation of the land given on
lease.
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Art. 2087. - Kinds of Rent.

(1)

The rent may consist of a fixed sum of money, or of a
fixed quantity of agricultural products, or of a sum of
money which varies according to the CUlTent price of
certain agricultural products.

(2)

The rent mayalso consist of a fixed share of the
agricultural" produets or of various agricultural produets
of the land given on lease.

Art. 2088. - Amount of Rent.
The amount of the rent shall be fixed by agreement between the
parties.

Art. 2089. - Legal Presumptions.

(1)

Unless otherwise provided by custom, the rent shall
con sist of one half of the agricultural products of the land
"given on lease.

(2)

Unless otherwise provided by custom, the produets shall
be shared in kind between the lessor and the farmertenant.

(3)

Before any partltlOn, the farmer-tenant may retain the
seeds neeessary for the next erop.

Art. 2090. - Legal Maximum.

(1)

The share of the produets due to the lessol' may in no
case exceed th ree fom"ths.

(2)

Where a greater share has been stipulateel, such
stiplJlation shall be of no effect anel the proelucts shall be
divideel equally between the lessol' and the farmer-tenant.

Art. 2091. - Produets Necessary for Subsistence. - 1. Principle.

(1)

The farmer-tenant may in any ease keep such part of the
proc\ucts as is necessary for his subsistence and that of the
persons living with him.
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(2)

The provisions of sub-Article (1) shall not apply where
the products are equally necessary for the subsistence of
the lessor and of those who live with him.

(3)

In such case, the products shall be divided equally
between the lessor and the farmer-tenant.

Art. 2092. - 2. Reservation qjBights ifLessor.
Where, by applying the provisions of Article 2091, the lessor has
not received the whole part which is due to him, he shall exercise his
rights on the next crop.

Art. 2093. - Crops.

(1)

Where the rentconsists of a portion of the crops or is
fixed having regard to such crops, the farmer-tenant
shall, as far as possible, inform the lessor, before
gathering the crops.

(2)

He shall ensure the custody and preservation of such
crops until such part thereof as is under the contract to be
given to the lessor has been delivered to him.

Art. 2094. - Rent when to he Paid. - 1. Principle.

(1)

The rent shall be paid at the end of each year of lease
where it consists of an amount of money or of a
predetermined quantity of agricult~ral products.

(2)

The year of the lease shall begin on the day when the
lessor has delivered the immovable to the farmer-tenant.

Art. 2095. - 2. Difault ifFarmer-Tenant.

(1)

Where the farmer-tenant is late in the payment of a term
fallen due, the lessor may give him a period of sixty days,
informing him that, in defàult of payment, the contract
shall terminate at the end of that period.

(2)

Such period shall run from the day when the farmertenant has received the notice of the lessor.
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(3)

Any stipulation or custom reducing such period or giving
to the lessor the right to terminate the lease immediately"
by reason of failure in the payment of rent shall be of no
effect.

Art. 2096. - 3. Rent Consisting ifProducts.

(1)

Where the rent consists of a determinate share of the
products, or of determinate products of the land given on
lease, the part due to the lessor shall be delivered to him
upon his requiring so, after the products have been
separated from the ground.

(2)

Nothing shall affect any custom to the contrary.

Art. 2097. - Revision of Rent. - 1. Principle.

(1)

Where the rent consists of a sum of money or of a
quantity of agricultural products determined beforehand,
the farmer-tenant may require a remission of part of his
debt or time for the payment of such debt where, in
consequence of an invasion of locust, an exceptional
drought or other extraordinary accidents or disasters of
the same nature, the yield of a given year has diminished
by at least one half in comparison with the normal yield.

(2)

Any stipulation or custom to the contrary shall be of no
effect.

Art. 2098. - 2. Exceptions.

(1)

The farmer-tenant may not obtain any remission where
the loss of the crops takes place after they have been
separated from the ground.

(2)

The farmer-tenant may not require aremission where the
cause of the injury existed and was known on the making
of the contract.

(3)

He may not require aremission where the injury suffered
by him is covered by insurance or otherwise.
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Art. 2099. - 3. Amount cf Remission.

(1)

For the purpose of fixing the amount of the remlSSlOn
which the farmer-tenant may require, regard shall be had
to the usual yield and the importance of the loss which
has been sustained.

(2)

Regard shall also be had to the profits which the farmertenant made on the crops of the preceding years or which
he can expect to make during the years of the lease which
are still to run.

(3)

The Court shall not alter the terIns of the contract unless
equity so requires and to the extent necessary to enable
the farmer-tenant and his family to live and to continue
the exploitation.

Art. 2100. - Sub-Lease. - 1. PrinClple.

(1)

Unless otherwise provided by custom, the farmer-tenant
may not subIet without the consent ofthe lessol'.

(2)

He may require the termination of the lease where the
lessol' arbitrarily refuses to consent to the sub-lease.

Art. 2101. - 2. Exception.

(1)

The farmer-tenant may subIet buildings which appertain
to the immovable given on lease, where no change
prejudicial to the lessol' arises therefrom.

(2)

The provisions'of Paragraph 2 of this Section concerning
sub-leases shall apply in such case as weIl as where the
lessol' agrees to the sub-lease.

Art. 2102. - Termination ofContract. - 1. Princzple.
Unless otherwise provided by custom, a contract of lease shall
terminate at the expiration of the period fixed, provided that notice has
been given by one party to the other at least six months before that
date.
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Art. 2103. - 2. Renewal ifLease.

(1)

Unless otherwise provided by custom, the contract of
lease shall be renewed for four years where notice as
provided in Article 210 1 has not been given or where,
notwithstanding such notice, the farmer-tenant remains
in the enjoyment of the immovable with the knowledge
and without opposition of the lessor.

(2)

The rights and obligations of the parties under the
renewed contract shall be settled in accordance with the
previous contract.

(3)

The security given for the originallease shall however be
released.

Art. 2104. - 3. Contracts ifLong Duration.

(1)

Where the contract of lease has been made for a lifetime
or for a period exceeding ten years, the farmer-tenant
may unilaterally alter such provision as to time where ten
years have elapsed from the land having been delivered to
him.

(2)

In such case, the contract of lease shall terminate on the
first day of Mareh, four years after the les~or has received
notice of the intention of the farmer-tenant to terminate
the contract.

(3)

Ariy stipulation or custorri to the contrary shall be of no
effect.

Art. 2105. - 4. Leasefor an Indeterminate Period.
Unless otherwise· provided by custom, a lease made without an
indication of its duration shall be deemed to have been made for four
years to be reckoned from the day when the farmer-tenant entered in
possession of the land.

Art. 2106. - 5. 'Tranifer iflmmovable.

(1)

Wherè a person becoming the holder ofright ofuse ofthe
immovable intends to terminate the lease, such right
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having been reserved in his favor, he shall give notice to
the farmer-tenant within th ree months from the
acquisition made by him.

(2)

The lease shall terminate on the first day of March which
follows but not less than three months from the day when
such notice has been given.

(3)

Any stipulation or custom to the contrary shall be of no
effect.

Art. 2107. - 6. Right qfFarmer-Tenant.

(1)

The farmer-tenant to whom notice has been given may
advance the day on which thecontract terminates by
giving notice of his intention to the lessol' or to the
person who has become the holder of right of use of the
immovable.

(2)

In such case, the contract shall terminate on the day fixed
by the farmer-tenant a month, at the earliest, aftel' the
les SOl' or the person who has acquired the immovable has
received notice of the intention of the farmer-tenant.

Art. 2108. - Death of Farmer-Tenant or Lessor.

(1)

In case of death of the farmer-tenant, his heirs may
terminate the contract of lease by giving notice to the
lessol' within six months from the death.

(2)

In case of death of the lessol', the farmer-tenant may
terminate the contract of lease by gi~ing notice to the
heirs of the lessol' within six months from the death of
the latter, where the direction ofthe exploitation has been
reserved to the lessol' by the contract oflease.

(3)

In the cases mentioned in sub-Article (1) and (2), the
contract shall terminate on the first day of March which
follows but not less than th ree months aftel' the lessol' or
his heirs have received the notice from the farmer-tenant
or from the heirs of the farmer-tenant.
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Art.

Art.

Art.

2109. -

Illness of Fanner-Tenant. -1. (lightifFarmer-Tenant.

(1)

The farmer-tenant may terminate the lease before the
time fixed by the contract or by law where an illness
affecting him or a member of his family prevents him
from continuing the exploitation in a normal manner.

(2)

The farmer-tenant shall not be liable to pay compensation
where he avails himself of such right.

(3)

. The contract shall terminate six months after the lessor
has received the notice from the farmer-tenant.

2110. - 2.

Right ifLessor.

(1)

Where the rent consists of a determinate share of the
products, or of determinate products of the land, the
lessor may terminate the lease before the time fixed by
the contract or by law, where an illness affecting the
farmer-tenant or a member of the family of the farmertenant prevents him from continuing the exploitation in a
normal manner.

(2)

Where the lessor avails himself of such right, he shall pay
to the farmer-tenant compensation equal to half of the
average rent of one year.

(3)

The contract shall terrninate six months after the farmertenant has received the notice of the lessor.
, '

2111. -

Fire.

The provisions of Paragraph 2 of this Section regarding the
destruction or deterioration by fire of the thing leased shall apply to the
dwelling pIaces and other buildings which form part of the immovable
leased to the farmer-tenant.

Art.

2112. -

(1)

Settlement at the End ofthe Contract. - 1. Stable-Litter,
Forage and Manure.

The outgoing farmer-tenant shall leave the stable-litter,
forage and manure of the last year, in the quantity
required for the normal exploitation ofthe land.
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(2)

Where, on entering in possession of the land, he received
a smaller quantity, he shall be entitled to compensation in
respect of the difference.

(3)

Unless otherwise provided by custom, he shall pay
compensation in respect of the difference where he
received more.

Art. 2113. - 2. Seeds.
Unless otherwise provided by custom, the outgoing. farmer-tenant
shall not be bound to lea\ie seeds for the next erop.
Art. 2114. - 3. Expenses cifCultivatio'fl;.

(1)

The farmer-tenant shall not be entitled to the fruits
which,' at the termination of the contract, are still
undetached.

(2)

The Court may, where equity so requires, grant him
compensation for the expenses of cultivation incurred by
him.

(3)

Such compensation may not exceed the value of the fruits
from which the lessor derives a benefit.

Art. 2115. - Improvements Made in Land. - 1. Principle.

(1)

Whatever the reason for the termination of the lease, the
lessee who, by his work or at his expense, has made
improvements in the land leased shall be entitled to
compensation at the end of the lease.

(2)

The farmer-tenant shall also be entitled to cOJ.11pensation
where he has erected constructions on the land given on
lease.

(3)

Any stipulation or custom to the contrary shall be of no
effect.
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Art. 2116. - 2. Amount cfCompensation.

(1)

The compensation due shall be equal to the increase in
the rental value of the land for nine years resulting from
the improvements or constructions.

(2)

The Court may grant the lessor a period of time for the
payment of such compensation.

Art. 2117. - 3. Right cfRemoval.
The farmer-tenant may, where he so prefers, remove the
improvements or destr<?y the constructions which he has made, where
this can be done without danlaging the immovable.

Chapter 3. - Loan for Use or Frée Loan
Art. 2118. - Definition.

(1)

A loan for use, or free loan, is a contract whereby one
party, the lender, undertakes to transfer a movabl~ to the
other party, the borrower, for temporary gratuitous use.

(2)

The provisions of this Chapter shall apply mutatis
mutandis where the use or possession of an immovable is
given to another free of charge.
'

Art. 2119. - Grat"uitousness of the Contract.

-;1

(1)

The free loan is essentially gratuitous.

(2)

Where it is stipulated that the lender shall receive a
remuneration, the rules of the contract of lease shall
apply.

Art. 2120. - Ownership of Movable.

(1)

The lender shall retain the ownership of the movable
loaned.

(2)

The borrower shall return the movable to the· lender on
the termination of the contract.
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Art. 2121. - Upkeep ofMovable.

(1)

The borrower shall maintain the movable.

(2)

The cost of normal upkeep shall be borne by the
borrower.

(3)

The lender must reimbllrse to the borrower all costs
other than normal costs ofmaintenance and upkeep.

Art. 2122. - Use of Movable.

(1)
.

(2)

The borrower may lIse the movable loaned only for the
purpose defined in' the contract or, failing sllch
stipulation, for a purpose i~ keeping with its nature.
.

'

t

He may not allow a third party to make lIse of the
movable without the lender's consent.

Art. 2123. - Return
of Movable.
,

(1)

The borrower shall return the movable at the agreed'
time.

(2)

Where no time has been agreed and the use for which the
movable has been lent itself implies no such time, the
borrower shall return the movable within areasonabie
time aftel' the lender's request.
'
•

Art. 2124. - Premature return. - 1. Borrower's Right.
\

.

The borrower may return the movable before the agreed time
lInless such return causes injury. to the lender.
Art. 2125. - 2. Lender's Right.

. .

The lender may claim the return of the movabie hefore the time at
which it shouid normally have been returned where the borrower makes
an uncovenanted use thereof, deteriorates it or allows a third party to
make use of it or where the .lender himself, is, due to a change of
circumstances, in urgent and unforeseen need of it.
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.Art. 2126. - Death ofBorrower.
Where the borrower dies, the 1ender may reqUlre his heirs to
return the movab1e to him immediately.

Art. 2127. - Wrongful Use.

(1)

The borrower shall be liab1e for the 10ss or deterioration
of the movab1e, even due to force majeure, where he puts
the objeèt to an unauthorized use or improperly allows a
third party to make use of it.

(2)

In such case, he shall not be re1eased from his liabi1ity
unless he can prove that the movab1e wou1d have been
lost ot deteriorated, had he not vio1ated his obligation.

Art. 2128. - Avoidable Loss.
The borrower shall be 1iab1e for the 10ss of the movab1e through
ftrce majeure where he cou1d have averted the 10ss by using a movab1e of
his own or, being unab1e to save both his own movab1e and that 1ent to
him, chose to save his own.

Art. 2129. - Contractual Valuation.
Where the movab1e was va1ued on the making of the contract, the
borrower shall be liab1e for its 10ss in all cases.

Chapter 4. - Deposit
Section 1. - General Provisions
Art. 2130. - Definition.
A contract of deposit' is a contract whereby one person, the
depositary, undertakes to receive for a certain time a movab1e from
another, the depositor,
and t9.keep
.
, it on the latter's behalf and to return
it to him.

.'
.

,

Art. 2131. - Deposit, Conditional Sale and Lease of Services.
,
(1)
Where the depositary has the option of retaining the
movab1e on the expiration of the contract, on paying its
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price, the rules of conditional sale shall appIy andnot
those of deposito

(2)

Where the depositary undertook to repair the movable or
to transform it, the rules of lease of services shall apply
and not those of deposito

Art. 2132. - Ownership of Movable.

(1)

The depositor shall retain the ownership of the deposited
movable.

(2)

The depositary shall return the movable to him on the
termination ofthe contract.

Art. 2133. - Deposit of Money or Consumable Movables.

(1)

Where the movable entrusted to the depositary is a sum
of money or a certainquantity of consumable goods and
the depositary has been authorized to make use of them,
the rules relating to Ioans of money and other fungibles
shall appIy.

(2)

Where the movable entrusted to the depositary is a sum
of money which has been' handed over to the depositary
unsealed and unclosed, the depositary shall be deemed to
be authorized to make use of it.

Art. 2134. - U se of Deposited Movable.

(1)

Where the deposit consists of other movabIes, the
depositary may not. make use of them without the
depositor's authorization.

(2)

Where he violates this rule, the ;ules governing the
contract ofle~se shall apply to his detri~ent.

(3)

The depositor may in particular demand payment of a
rent the amount of which shall be fixed equitabIy.

Art. 2135. - Gratuitous or Paid Deposit.

(1)

Deposit shall be gratuitous where it is not apparent that
the parties intended to provide for a' remuneration to the
depositary.
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1

(2)

In this regard, the professional standing of the depositary
and all other relevant circumstances shall be taken into
account.

Art. 2136. - Modification ofCircumstances ofDeposit.
(1)

Where urgent circumstances so require, the depositary
may keep the movable undèr èonditions other than those
agreed upon and may in p'articular entrust the movable to
a third party or alienate it, where it is in imminent danger
ofloss or deterioration.

,.

(2)

He shall inform the ,depositor
, as soon as possible of these
events.

Art. 2137. - End ofDeposit. - 1. Depositor's Right.
(1)

The depositary shall return the movable to the depositor
as soon as the latter claims it, unless a fixed term has
been provided in favor ofthe depositary. '

(2)

The depositor shall indemnify the depositary for expenses
he has incurred in consideration of the agreed term,

Art. 2138. - 2. Depositary's Right.

(1)

The depositary may at any time require the depositor to
take the movable back, unless a fixed term has been
provided in favor of the depositor.

(2)

Where no such term has been agreed, the Court may
grant the depositor areasonabie period within which to
take the movable back.

Art. 2139. - Several Depositors.

(1)

Where the movable has been entrusted to the depositary
by several depositors who are unable to agree upon the
conditions on which the movable is to be returned, the
Court shall fix such conditions.
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(2)

,

The provisions of sub-Article (I) shall apply where the
depositor dies leaving several heirs and the movable is
indivisible.

Art. 2140. - Deposit in the Interest ofThird Party.
Where the deposit was made in the interest of a third party and
such third party has informed the depositor and depositary of his
agreement, the latter shall not return the movable to the depositor
~ithout the third party's consent.

Art. 2141. - Return of Movable.

(I)

Where it has been agreed that the depositary shall keep
the movable in a certain pIace, it shall be returned in that
place, unless the parties have agreed another place.

(2)

The expense and risk ofthe return ofthe movable shall in
all cases be borneby the depositor.

Art. 2142. - Return of Profits.
The depo~itary shall return to the dep~sitor the profits he has
collected from thf movable gained in the period between its receipt and
its return.

Art. 2143. - Restitution to Whom Made.
The depositary shall return the movable to the depositor or to the
person designated by him.
Art. 2144. - Depositor's Duties.

(I)

The depositor shall pay. the .depositary the agreed
remuneration.

(2)

He shall indemnify him for all expenses incurred for the
.' .
'
preservation of the movable:

(3)

He shall compensáte him 'for all injury the deposit may
have caused him, unless such injury is due to the
depositary's default or that of a person for whom the
depositary is lial:He.
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Art. 2145. - Lien.
The depositary may retain the movable until all monies due to him
in consequence of the deposit have been paid in full.

Art. 2146. - Depositary's Heir.

(1)

Where he has alienated the movable in good faith and in
ignorance of the deposit, the depositary's heir shall only
repay the price he has received.

(2)

Where the price has not yet been paid, the depositor shall
be subrogated to the heir's claim against the buyer.

Section 2. - Deposit on Trust

Art. 2147. - Definition.
There shall be deposit on trust where a movable, the legal position
of which is in dispute or uncertain, is entrusted to a third party, the
trustee, who keeps it and returns it to its lawful owner when the doubt
has been resolved.

Art. 2148. - Appointment aIid Dismissalof Trustee.

(1)

The trustee shall be appointed by agreement between the
parties to the dispute.
",

(2)

Failing such agreement, he shall be appointed by the
Court.

(3)

The trustee may not be, dismissed before he has completed his function, except where the parties so agree or
for good cause.
I

Art. 2149. - Return of the Movable.
The trustee may not. return the movable except with the
agreement of all the interest parties or upon an order of the Court.
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Section 3. - Deposit in Distress

,

\.

Art. 2150. - Defmition.
There shall be deposit in distress where a person is compelled by
urgent necessity to entrust to another the. custody. of ·movables
belonging to himself, in order to preserve them from imminent danger.
Art. 2151. - Special Rules for Deposit in Distress.

(1)

The person to whom the movables are offered may not
refuse to accept them without good cause.

(2)

He may demand a remuneration where the deposit lasts
for more than one week. '

(3)

The Court may reduce the amount of. the r.emuneration
required by him at the time of deposito

.,
Art. 2152. - Forms and Proof.

(1)

Deposit in distress shall not be s~bject to any special
form.

(2)

It may be proved by any means.'

Section 4. - Movables Found, or Deposited with a Pérson Without
his Knowledge
Art. 2153. - Finder's Rights and Obligations.

(1)

Whosoever has found a movable and taken possession of
it shall, by virtué of the law, be in the same position as a
depositary.

(2)

Nothing shall affect the provisions of the Book of this
Code relating to Property.

Art. 2154. - Deposit Without the Knowledge or against the Will of
Another.
.

(1)

The rules of deposit shall not apply where movables have
been deposited with a person without his knowledge or
against his will.
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(2)

The person with whom movables are thus deposited shall
incur no liability as a consequence of the deposito

Chapter 5. - Warehousing
Art. 2155. - Definitions.
A contract of warehousing is a contract whereby one party, the
warehouseman, being duly licensed for the purpose by the public
authorities, undertakes to receive and store goods on behalf either of
another party, the depositor, who may be the owner, or the purchaser of
the goods or a person who received them in pledge.

Art. 2156. - Loss or Deterioration of Goods.

(1)

The warehouseman shall be liable for the preservation of
the goods he ha.s received.

. (2)

He shall not be liable where he shows that the loss or
deterioration of the goods is due to force majeure, or to the
nature or defects of the goods or their packing.

Art. 2157. - Duty to Infonn Depositor.
The warehouseman shall inform the depositor where the goods
undergo changes which seem to call for further measures.

Art. 2158. - Return of Goods.

.(1)

The warehouseman shall store the goods until the
expiration of the agreed period.

(2)

He may not avail himself of circumstances as a result of
which a depositary would be authorized· to re~urn the
goods before the due date because of unforeseen events.

Art. 2159. - Mixing Goods.

(1)

The warehouseman may not mix fungible goods with
other goods of the same kind and quality without express
authority.

(2)

The depositor may claim out of goods thus mixed such
quantity as corresponds to his share thereof
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(3)

The warehouseman may return this share without the
cooperation of the other depositol's.

Art. 2160. - SaIe of Goods.

(1)

Aftel' giving the depositor due notice, the warehouseman
may sell the goods where they are not removed by the
depositor on the date stipulated in the contract.

(2)

Where no definite term has been fixed for the storage, he
may sell the goods aftel' one year from the date of deposito

(3)

He may in any case sell the goods whenever they are in
dangel' of decay.

Art.. 2161. - Disposal of Proceeds.

Aftel' deduction of the expenses entailed by the sale and other
sums due to the dépositary, the proceeds of the sale shall be held at the
disposal of the persbns entitled to them.

Art. 2162. - Receipt and Voucher.

(1)

Where the depositor so requires, the warehouseman shall
give him a receipt for the goods warehoused.

(2)

The receipt shall be accompanied by a voucher containing
the same information as the receipt.

(3)

The receipt and .voucher shall be' taken trom the same
counterfoil register. The counterfoil shall be retained by
the warehouseman.

Art. 2163. .,; Particulars iIi Receipt and Voucher.
The receipt and voucher shall state:
(a)

the first name and double patronymic or family name, or
trade name, and address of the depositor; and

(b)

the place of storage; and

(c)

the kind and quantity of the goods stored and any other
information necessary to identify them; and
580

(d)

whether customs duties have been paid on the goods and
whether they are insured.

Art. 2164. - Beneficiaries of Documents of Title.

(1)

The receipt and voucher may be made out in the name of
the depositor or in that of a third party designated by
him.

(2)

They may be transferred, either together or separately,
by endorsement.

Art. 2165. - Rights of Holder of Both Titles.

(1)

A person in possession both of the receipt and of the
voucher may demand that the goods stored be handed
over to him.

(2)

He mayalso require that the goods be divided up into a
number of lots at this expense and that the
warehouseman give him a receipt and voucher for each
separate lot in exchange for the original titles.

Art. 2166. - Rights of Holder of Voucher.
A person in possession of the voucher alone shall have a right of
pledge on the goods detained bythe warehouseman.

Art. 2167. - Transfer of Voucher.

(1)

Where the voucher alone has been endorsed for the first
time, the amount of the debt and interest thereon, and the
date on which payment falls due, shall be stated on it.

(2)

The endorsement and the above information shall be
entered on the receipt and countersigned by the
beneficiary of the endorsement.

Art. 2168. - Absence ofRequired Informátion.

(1)

Where the endorsement on the voucher fàils to state the
amount of the debt guaranteed, the goods stored shall be
secured to their full value to guarantee the c1ebt.
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(2)

Where he has paid a sum that was not due, the person in
whose name the receipt is made out, or the holder of the
receipt, may recover from the first endorsee and from any
person holding the voucher in bad faith.

Art. 2169. - Rights ofHolder of Receipt.

(1)

A person in possession ofthe receipt only may inspect the
goods stored and take the customary samples.

(2)

He may not remove the goods stored unless he deposits
with the warehouseman or trustee the sum due at
exigibility to the pledgee.

Art. 2170. - Sale by Pledgee.

(1)

Where he is not paid on the date of exigibility and he has
drawn up a protest in accordance with the provisions of
the Commercial Càde regarding bills of exchange, the
holder of the voucher may cause the goods to be sold
eight days aftel' páyment becOlnes due.

(2)

. An endorser who has of his own free will paid the holder
ofthe voucher shall be subrogated to'the holder's rights.

(3)

He may cause the goods to be sold eight days aftel' the
debt has become due.

Art. 2171. - Sale of Goods Stored.
Where the goods stored have to be sold, either by the
warehouseinan or by 'the creditor holding the voucher, the relevant
provisions ofthe chapter on pledges shall apply to the sale.
Art. 2172. - Redress against Endorsers.

(1)

The person holding the voucher may not bring an action
against the endorser before he has caused the goods to be
sold.

(2)

The time-limits for actions for recovery against
successive endorsers shall be as prescribed in the
Commàcial-Code regarding bills of exchange.
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(3)

1;hey. shall run from the date on which the goods were
sold.

Art. 2173. - Non-compliance with Required Formalities.

(1)

The holder.of the voucher shall lose his right to recover
from the endorsers where he fails to draw up his protest
upon exigibility or fails to institute, within fifteen days
from the date of the protest, proceedings to h"ave the
goods sold.

(2)

He shall however retain his right t? recover 'from the
endorsers of the receipt and from the debtor.

(3)

Such right of recovery shall be barred after three years.

\ \
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TITLE 111 - CONTRACTS FOR THE PERFORMANCE OF
SERVICES
Chapter 1. - Employment
Section 1. - General Provisions
Art. 2174. - Defmition.
A contract of employment is a contract entered into by' an
employee and employer, for a determined or undetermined period, by
which the employee agrees to render services of a physical or
intellectual nature to the employer, under the latter's direction and
control, for agreed wages payable by the employer.

Art. 2175. - Relation to Special Legislation.
Special legislation governing the rights and obligations of
employers and employees in Eritrea may override the provisions of this
Chapter.

Art. 2176. - State Employees.
The provisions of this Chapter shall not apply to the following:
(a)

members ofthe military, police, and security forces;

(b)

members of the Eritrean civil services; and

(c)

judges and prosecutors.
Paragraph 1. - Formation of Contract

Art. 2177. - Capacity.

(1)

Any person fourteen years of age or older has the
capacity to enter into a contract of employment.

(2)

No contract of employment shall be enforceable against a
person younger than eighteen years of age if it is
prejudicial to that person. If the contract is prejudicial,
the young person shall not be liable for any damages
arisingJrom the contract.
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Art. 2178. - Form of Contract.

(1)

A contract of employment may be oral or written, except
that any contrac(of employment concluded for more than
a year shall be made in writing.
"

(2)

If a contract of employment is written, the employer and
employee shall sign or place their marks on the written
contract. The employee shall do so before two witnesses,
who shall sign or place their marks beside the signature
or mark of the employee.

(3)

The rights of an employee are not affected by the failure
to conclude a written contract of employment.

Art. 2179. - Negotiated Contract Terms.

(1)

A contract of employment. shall stipulate clearly the
respective rights and obligations of the employer and
employee.

(2)

A contract of employ-!?ent shall specify the duration of
the contract, the date of employment, the type of work,
the pIace of work, and the rate and method of payment of
wages.

(3)

The contract may include other contract terms.

Art. 2180. - Contract Terms Incorporated by Reference.

(1)

The contract of employment may incorporate written
work rules in force in an undertaking only if the contract
specifically mentions that these rules are part of the
contract.

(2)

Any penalties inflicted by the employer on the employee,
by virtue of these rules, may be modified by the Court
where they are contrary to law or equity.

(3)

Conditions of work, including conditions on entitlement
to sick leave and compensation, laid down in a collective
agreement which are advantageous to the employee shall
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be deemed to be incorporated
employment.
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the contract of

Art. 2181. - Terms Unfavorable to the Employee.

(1)

Terms in a contract of employment which are less
favorable to the employee than the provisions of this
Title shall not be valid unless they are expressly
authorized by law.

(2)

Those terms are of no effect unless they are made
writing.
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Art. 2182. - Collective Agreements.

(1)

Employers or associations of employers, on the one hand,
and associations of employees, on the other hand, may lay
down, in collective agreements, the rights, obligations,
conditions of work, and benefits which shall be included
in all individual contracts of employment subject to the
authority of such collective agreements.

(2)

The procedure for collective bargaining, the form and
content of a collective agreement, and the duration of the
agreement shall be determined by speciallegislation.

Art. 2183. - Duration of Contract of Employment.
The duration of a contract of employment may be for an indefinite
period, a definite period, a peri,od required. to qlrry out a definite piece of
work, or intermittent periodical work.
Art. 2184. - Probation Period.

(1)

An employer may engage an employee for a probation
period not to exceed ninety consecutive days.

(2)

An employee on probation ,has all the rights and
obligations of an employee but is not entitled to sick leave
and to compensation tor termination of the contract
during the probation ,period.
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(3)

An employee on probation who successfully completes
the probation period shall be entitled to continue to work
under the contract of employment.

Art. 2185. - Terrnination ofa Trial Contract.

(1)

During the trial period, either party may terminate the
contract without being required to give notice or to pay
compensation.

(2)

Where the trial is fixed for a minimum time, the right to
terminate the contract may however not be exercised
before that minimum time has elapsed.

Art. 2186. - Renewal of Contract of Ernployment.

(1)

A contract of employment for a definite period shall be
deemed renewed for an indefinite period where the
employee continues work after the termination of the
definite period.

(2)

Either the employer or the employee may terminate a
contract of employment renewed under sub-Article (1)
without notice at any time within three months from the
date of rene\va1.

Paragraph 2. - Obligations ofEmployer and Employee
A. - Obligatzóns ifEmployer

Art. 2187. - In Genera!.

(1)

An employer shall provide work for the employee
accordance with the contract of employment.

(2)

The employer shall respect the employee's dignity.

(3)

The employer shall not discriminate against a person
with regard to employment or wages solely because of
that person's race, color, nationality, language, sex,
religion, lineage, pregnancy, marital status, family
responsibility, disability, political orientation or economie
or social status.
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Art. 2188. - Tools and Materials.

(1)

U nless the contract of employment provides otherwise,
the employer shall provide the employee the tools and
materials necessary for the performance of his work.

(2)

Where the employee provides them himself in whole or in
part without being compelled to do so, the employer shall
compensate him for them.

Art. 2189. - Training. .
An employer shall take steps to ensure the training of the
employee in the work for which he is employed.
Art. 2190. - Health and Safety.

(1)

An employer shall take steps to ensure the health and
safety of the employee.

(2)

The employer shall bear the cost of a medical
examination when the examination is required by law.

(3)

The employer shall provide the employee with personal
protective equipment, and other necessary protective
materials and instruct him in their use.

Art. 2191. - Notice of W ork Rules.

At the time of employment the employer shall take steps to inform
the employee about the work rules, induding the disciplinary
procedures:

B. - Obligations ifEmployee
Art. 2192. - In General.

(1)

The employee shall perform the work for which he has
been employed.

(2)

Unless the contract or circumstances require otherwise,
the employee shall personallY carry out the work to be
undertaken.
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Art. 2193. - Instructions.

An employee shall implement instructions given by the employer
in accordance with the contract of employment and work rules, unless
to do so endangers the employee or other employees.
Art. 2194. - Due Care.

(1)

An employee shall handle with due care all working tools
and raw materials and return unused raw materials.

(2)

An employee shall abstain from activities which eause
physical and mental incapacity during working hours.

Art. 2195. - Health and Safety Precautions.

(1)

An employee shall implement all health and safety
instructions issued by an employer or by a concerned
governmental authority.

(2)

An employee shall use appropriately and with care any
appliance or device provided for the protection of the
health and safety of himself and other employees.

(3)

If it can be done without endangering himself, an
employee shall render assistanee, when an accident oceurs
or an imminent danger threatens other employees or the
employer's property.

Art. 2196. - Change of W ork.

(1)

Unless otherwise agreed, the employer may at any time,
where the interest of the undertaking so requires, assign
a different work to the employee, provided that this
entails for the employee no reduction in his wages nor a
substantial change in his rank.

(2)

Where the new work carries a wage higher than that for
which the employee has been engaged, the employee shall
be entitled to that wage.
589

Art. 2197. - Inventions ofthe Employee.

(1)

Inventions made by the employee shall belong to him
notwithstanding that they have been made during the
work done by him in the service of his employer.

(2)

They shall however belong to the e11?ploy~r where the
employee has been expressly engaged for conducting
research or creating inventions.

Art. 2198. -

Inform~tion

Concerning the Undertaking.

(1)

The employee shaIl, even after thè termination of the
contract of employment, keep the secrets of the employer
of which he has learnt in the course of his work.

(2)

He may not make use, to the detriment ofhis employer, of
information he has obtained in the course ofhis work.
Paragraph 3. - Wages Due to Employee

Art. 2199. - Right to Wages.

(1)

Any work shall be deemed to be done inrconsideration of
wages, unless it is the custom that the work should be
done without payment or the work falls within the
professional duties of the person who carries it out.

(2)

Wages shall be paid only for work done except that an
employee is entitled to wages where he is ready but
unable to work for reasons not attributable to him.

(3)

If, in the case provided for in sub-Article (2), the
employee is entitled to wages 'which .are not to be paid at
time-rate, regard shall be had to the average wages paid
to employees who, in the undertaking, are doing the same
work. Regard shall be had also to the average wages paid
to the employee in the month preceding his cessation of
work.

(4)

The employer may deduct from the wages the savings
which the employee has made by not doing his work.
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Art. 2200. - Rate of Payment.

(1)

The contract of employment shall determine the wages to
be paid an employee except that the wages may not be
less than the minimum wages fixed by special legislation
or an applicable collective agreement.

(2)

An employer shall pay equal starting wages for the same
type of work.

(3)

An employer shall pay for overtime work and for work on
a public holiday at a rate not less than the rate fixed by
speciallegislation or an applicable collective agreement.

Art. 2201. - Form ofPayment.
Wages may be paid in any one of the following forms:
(a)

time rate (for example, in hours, a day, a week, a
fortnight, or a month), where ·the wages are paid on the
basis of a unit of time without particular regard to the
result of the work done;

(b)

lump sum, where wages are paid for a definite piece of
work without regard to the time required to complete it;

(c)

piece-rate, where regard is had to the quantity and
quality ofthe work;

(d)

combined piece and time rate, where regard is had to the
quantity and quality of the work done within a given
period of time;

(e)

job rate, where the wages are paid for aspecific amount of
. ~ork done within aspecific period; or

(f)

commission, where an employee receives an agreed
percentage oramount for each operation performed or a
.variety of operations, including a share in the profits or
gains made or a percentage of the turnover.
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Art. 2202. - Time of Payment.

(1)

An employer shall pay wages to the employee or his legal
representative on the day and at place agreed upon by the
parties or on the ha:bitual day and at the habitual place of
payment.

(2)

Ifthe payment date fans on a Sunday or a public holiday,
payment shall be effected on the' preceding working day.
If payment is not effected on the due date, the wages shall
be paid ~o later than the following working day.

Art. 2203. - Payment of Commission Wages.

(1)

Wages in the form of a commission are earned as soon as
an operation is complete.

(2)

If commissions are payable for a variety of operations, the
parties may agree on a schedule ofpayment.

(3)

The employer shall provide the employee, after each
assessment, with an account ofwhat he owes him.

(4)

The employee may demand that the account so provided
he verified by a third party appointed by agreement
between the parties or, failing such agreement, by the
Court.

Art. 2204. - Deduction from Wages.

(1)

Unless otherwise provided by law or by a Court order, an
employer may not make deductions from or set off claims
against the wagesof an employee.

(2)

A collective agreement or an express written agreement
with an employee may provide that an employer may
make deductions or set off specified claims against the
employee.

(3)

In no case may the aggregate deductions orset offs in any
one month, exceed one-fifth of the wages due to the
employee in that month.
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Art. 2205. - Record of Payment.

(1)

The employer shall keep a written record of the wages
paid to each employee with sufficient detail to indicate
how the employer calculated these wages.

(2)

The employer shall make available and explain the record
to any employee who so requests.

(3)

An employee does not waive his right to any part of the
wages due to him merely by accepting without protest
the amount indicated in the employer's record.

Art. 2206. - Payment for Extraordinary Expenses.

(1)

An employer who assigns an employee to travel and work
temporarily outside his place of employment shall pay for
the employee's. travel, food, and lodging.

(2)

Payment may be in the form of reimbursement of
expenses or a per diem allowance.

(3)

If the employee travels and works
designated by the government as
employer shall pay the· employee
which shall in no case be less
established by the government.

temporarily in areas
hardship areas, the
an extra allowance
than the allowance

Art. 2207. - Attachment or Assignment ofWages.
(1)

The wages of an employee may not be attached by his
creditors except on the conditions laid down in the Civil
Procedure Code..

(2)

The wages may not be assigned or pledged by the
employee to a third party, except on the same conditions.

Art. 2208. - Advance on Wages.

(1)

The employer shall grant advarices to an employee in
. need according to the work which has already been done,
where the employer can do so without detriment to
himself
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(2)

He may not grant an advance to the employee for work
which has not yet been done unless the wages of the
employee may be transferred by the employee,
Paragraph 4<. - Working Conditions

Art. 2209. - Regular Hours of Work.
Regular hours of work may not exceed eight hours a day or fortyeight hours a week.
'

Art. 2210. - Scheduling ofWork Hours.

(1)

The employer shall normally spread an employee's hours
ofwork evenly over the working days ofa week.

(2)

No work run by shifts may exceed eight hours per shift.

Art. 22'11. - Special Arrangements.

(1)

Where the nature of the work so requires, the employer
máy shorten the hours worked in any one working day
. and distribute the difference over the remaining days of
the week provided that no wórker shall work more than
ten hours on any one day,

(2)

If the hour,s of w~rk canno~ beo di~tributed eve?ly over a
week, the employer may dlstnbute the average weekly
hours of work over a longer period than one week
provided that the average number ofhours worked over a
four-week or shorter period may not exceed eight hours
per day or forty-eight hour's per week.

Art. 2212. - Break for Meals and'Relaxation.

(1)

An employee is entitled to, one meal break and to short
periodic breaks for relaxation during each working day.

(2) .

The employer' shall determine the length and timing of
the break taking into consideration the nature and piace
ofwork.
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(3)'

The breaks for relaxation, but not the meal break, shall be
part of the regular hours of work.

Art. 2213. - Overtime Work.

(1)

An employer may require an employee to work overtime,
but may not require more than two hours of overtime on
any one day.
, I

(2)

An employee is required to work overtime
following situations:
, (a)

In

the

during an accident, actual or threatened;

(b)

where the work is urgent;

(c)

whereforce majeure occurs; or

(d)

where the employee is asubstitute for an absent
employee assigned to work which is continuous.

Art. 2214. -·Minimum·Rest During Week.

(1)

An employee is entitled to" a minimum 'weekly 'rest of
twenty-four consecutive hours in the course of each
sevèn-day period.

(2)

The weekly rest period shall normallY,be Sunday.

(3)

Undertakings that work on Sundays may replace the
weekly rest period by another suitable day.

Art. 2215. - Public Holidays.
(1)

All public holidays recognized by law shall be paid as
public holiday.

(2)

An employee who is paid on a weekly basis may 'not be
su~ject to reduction for not working on a public holiday.

(3)

The question ofpayment ofwages on a public holiday to
an employee other than one paid on a monthly basis shall
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be determin~d by his contract of employment or by
collective agreement. .

(4)

An employee who works on a public holiday shall be paid
for each hour of work at twice the regular hourly rate.

(5)

Where a public holiday falls on a rest designated by law,
the employee shall only be entitled to one payment for
working on such day.

Art. 2216. - Annual Leave.

(1)

An employee is entitled to uninterrupted annual leave
with pay for the following minimum periods:
(a)

fourteen working days for the first year of service;
and

(b)

fourteen working days plus one working day for
each additional year of service.

(2)

Annualleave may not exceed thirty five working days.

(3)

The employee shall take the leave at a convenient time
taking into consideration the interests of both the
employer and the employee.

(4)

The employee is entitled to an advance of wages for the
period of the leave.

Art. 2217. - Postponement of Annual Leave.

(1)

Unless the employer agrees otherwise, an employee may
not postpone an annual leave except to make up for
unforeseen shortage or to adjust break downs or when an
employee becomes sick during his leave.

(2)

The provisions of Article 2224 shall apply where an
employee becomes sick during his annu?-lleave.

(3)

The employee shall take his leave after the cause of the
postponement ceases to exist.
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Art. 2218. - Annual Leave in Parts.

(1)

Unless the employer agrees otherwise, an employee may
not divide the annualleave intoparts.

(2)

An annual leave may be interrupted under the same
circumstances provided in Article 2217.

(3)

The employee shall take his leave after the cause of the
interruption ceases to exist.

Art. 2219. - Recall from Annual Leave.
(1)

An employer may recall an employee on leave only when
unforeseen circumstances require his return to work.

. (2)

A recalled employee shall be entitled to a payment
covering the remainder of his leave, excluding the time
lost for t.he trip.

(3)

The employer shall pay the transport expenses and daily
food and lodging allowances of the recalled employee.

Art. 2220. - Terminated Employees.

(1)

An employee whose contract of employment has been
terminated shall be entitled to wages in lieu of annual
.
leave notJaken.

(2)

An employee who has completed his probation period but
not a year o( service shall be entitled to wages in lieu of
annualleave not taken proportionate to the length of time
he has worked during the year.

Art. 2221. - Leave for Family Events.

(1)'

An employee shall be entitled to leave with pay for th ree
working days where he marries or where his spouse, an
ascendant, a descendant or any other relative, whether by
affinity or consanguinity up to the second degree; dies.
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(2)

An employee shall be entitled to leave without pay for
five consecutive days in cases where he encounters
exceptional and serious occurrences.

Art. 2222. - Educational Leave.

,

.

A collective agreement or work rt;,les shall determine the manner
in which educational or training leave is to be granted and the form and
extent of the financial assistance to be given.
Art. 2223. - Leave for Special Purphses.

(1)

An employee shall be entitled to leave with pay for the
time used to exercise his civil rights or duties or to
appear before bodies competent to hear labor disputes.

(2)

Employee association leaders shall be entitled to Ieave
with pay for the. purpose of carrying out their duties in
accordance with the terms of a collective agreement.

Art. 2224. - Sick Leave.

(1)

An employee who has completed his probation shall be
entitled to sick leave where he becomes incapable as a .
result of sickness resulting other than from an
,
employment injury. ,. :., .

(2)

"Sick leave may not exçeed six months counted
consecutively or separately in any twelve-month period
from the first day of the employee's sickness.

(3)

Where he absents himselffrom work because ofsickness,
the employee shall notify the employer no later than the
day followirig his absence and shall· present avalid
medical certificate.

Art. 2225. - Wages During Sick Leave.

The employer shall pay wages to a sick employee at the following
rates:
(a)

100%

ofhis wages for the first month;
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(b)

50% ofhis wages for the next two months; and

(c)

no wages for the next three months.

Art. 2226. - Pregnancy.

(1)

Where she has presented an employer with avalid medical
certificate, a pregnant employee shall be entitled to Ieave
with pay for medical examinations connected with her
pregnancy.

(2)

The working conditions of a pregnant employee shall be
. fixed by speciallegislation.

Art. 2227. - Maternity Leave.

(1)

A pregnant employee shall be entitled to maternity leave
with pay for no less than sixty consecutive days.

(2)

The employee may choose to take her maternity leave in
two parts, one preceding her anticipated confinement and
the other after delivery. .

(3)

Maternity leave is distinct from sick leave.

Art. 2228. - Working Conditions ofYoung Employee.
Theworking conditions of an employee younger 'than eighteen
years old shall be fixed by speciallegislation.
Paragraph 5. -lnjuries to Employees

Art. 2229. - ResponsibUity for Injuries to Employees.
.

)

I

•

(1)

The employer shall be responsible, irrespective of fault,
for compensating an emploYee :where the employee
sustains an injury during or in connection with his work
as a consequence of an employment accident or an
occupational disease.
'"

(2)

An employer shall not be responsible for any lnJury
which an employee intentionally causes to himself
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Art. 2230. - Required Insurance.
An employer shall cover his employees with workers'
compensation insurance where he uses fixed machinery or engages in
dangerous or hazardous activities such as mining, quarrying,'
transporting heavy burdens, extensive deforestation, construction and
explosive work.

Art. 2231. - Ernployment Accidents. - 1. Principle.
An employment accident is any organic injury or functional
disorder sustained by an employee as a result of any cause extraneous to
the injured employee or any effort he makesduring or in connection
with the performance ofhis work.

Art. 2232. - 2. Specific Cases.
Employment accidents include, but are· not limited to, the
following:
(a)

any injury sustained by an employee while carrying out
the employer's orders, whether at or away from the work
place or during or outside his regular hours of work;

(b)

any injury sustained by an employee, before or after his
working hours, because of obligations related to his work,
or during any interruption of work while in the work
place, or while proceeding to or from the work place in a
vehicle provided by the employer; and

(c)

any injury sustained by an employee as a result of his
violating work rules, theemployer's orders or other
similar directives to prevent an accident, to save life or to
safeguard the employer's interest.

Art. 2233. - Occupational Diseases.

(1)

An occupational disease is any pathological condition,
whether caused by physical, chemicaI or biological agents,
which arises as a consequence of the type of work
performed by the employee or the surroundings in which
he works.
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(2)

Occupational diseases do not include endemie or epidemie
diseases which are prevalent and contracted in the area
where the work is done, except in the case of an employee
exclusively engaged in combating such diseases by reason
ofhis occupation.

Art. 2234. - Date of Injury.

(1)

The date from which compensation is due for an
employment accident is the day an empl,oyee is injured by
his accident.
. '

(2)

The date from which compensation is due for an
occupational disease is the day the disease first becomes
clearly known.

..

Art. 2235. - First Aid and Funeral Expenses.

An employer shall, at his own expense, pro~ide the following:

..

(a)

prompt first aid to .an injured employee;

(b)

reasonable and adequate transportation ·of an injured
employee to a health center; and

(c)

a coffin, burial ground, and transportation of the remains
of an employee who dies' as a result of an employment
injury:
'

Art. 2236. - Medical Expenses'.

Where an employee. sustains an employment injury, the employer
shall pay or reimburse the expenses of the following medical services:
(a)

hospital and phàrmaceutical care;

(b)

general and special medical and

(c)

any necessary prosthetic or orthopedie applianees.
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s~rgical

care; and

Art. 2237. - Cornpensation for Ernployment Injuries.
An employee who has sustained an employment injury shall be
entitled to the following compensation:
(a)

periodic payments while he is temporarily disabled; and

(b)

disability compensation where he is permanently or
partially disabled.

..

Art. 2238. - Peric;>dic Payments..

(1)
°l:.

(2)

Periodic payments shall be made monthly for no more
than twelve months. .'
.
.'
The amount of the payment 'snall not be less than
seventy-five percent ofthe employee's last monthly wage,
increased by five percent ofthis: monthly wage for each,'
year of service, provided however that the employee shall
n9t receive more than one hundred percent, of the
monthly wage.
.

Art. 2239. - Suspension'ofPeriodic Payinents.
.

I

(1),

Periodic payments may be suspended where the injured
employee:
(a).

refuses or. neglects to ,su bmit tp a .medical
examinat~on qr inany vyay int~ntionally obstructs
or unnecessarily delays such an examination;

(b)

behaves in a manner calculated to delay his
~
~
f
recovery; or
f

(c)

...

,

I

I

'.

••

..

,

.

',: l

..,

violates directives issued by a public authority
that are applicable to injured employees.

(2)

The suspension shall cease as soon as the,circumstances
which cause the suspension cease.

(3)

The injured employee shall" in no event be entitled to
payments for the period during which payment was
. suspended. .' .- '.
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Art. 2240. - Cessation of Periodic Payments.
Periodic payments shall cease when one of the following events
occurs:

(a)

when a medical authority certifies that the injured
employee is no longer disabled; ,

(b)

when the injured
compensation; or
,

(c)

.1

employee

receives

disablement

.• 1 •

,;

,~

twelve months from the date the employee stopped work.
f'

Art. 2241. - Assessmerif of Disability.

(1)

A physician or other medica!' authority shall assess the
degree of the disability of an injured employee.
~"

(2)

'

'l

.

~ .~

' I

I

,They shall apply, where relevant, any standards
promulgated by law or, i~sued by a, competent public
authority.

Art. 2242. - Disability Compensation. ' , ,

(1 )

(2)

An employee who is permanently disabled as a
consequence of an employment 'injury 'shall be entitled to
the following compe'nsation: '
I·

,

.....

'

.

,'.

·+t·

"

(a)

where the 'disability is total, a sum e<l'ual to
tin;es his annual wages; ~nd

(b)

where the disability is partial, a sum equal to the
percentile of disability times six times his annual
wages.

SlX

The employer is responsible for payment of these sums
but may deduct any 'amount received by the disabled
employee from workers' compensation insuran~e or other
insurance obtained by the employer on behalf of his
employees.
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Art. 2243. - Payments on Death of Injured Employee.

(1)

The heirs of an employee who dies as a consequence of an
employment injury shall be entitled to a sum equal to five
times the employee's annual wages.

(2)

This sum shall not be less than fifteen thousand Nakfas.

(3)

The employer is responsible for payment of this sumo

Art. 2244. - Disability and Death of Apprentices.
Where the injured or disabled employee is an apprentice, the sums
due on account ofthe employment injury shall be calculated on the basis
of the wages he would have qualified for. after his apprenticeship.
Paragraph 6. - Termination

Art. 2245. - Contracts of Fixed Duration.
(1)

A contract of employment made for a fixed period shall
expire at the end of the agreed term.

(2)

A contract concluded for the carrying out of a definite
piece of work shall expire when the agreed work has been
accomplished.

(3)

Unless otherwise agreed, no notice shall be required to
terminate the contract.

Art. 2246. - Maximum Duration of Contract.

(1)

No person may commit his services for more than five
years.

(2)

A contract of employment made Tor the life of one of the
parties or for a period exceeding five years shall bind the
parties for five years only.
'"

Art. 2247. - Renewal of Contract.
An employer is not obligated to renew a contract made for a
fixed period but it shall be deemed to be renewed for an indefinite time
604

where, after the elapsing of the agreed term, the employee continues his
work without objection by the employer.
Art. 2248. - Contract of Indefmite Duration.

(1)

Where the duration of a contract has not been fixed and
does not result either from the n~ture of the work to be
done or from any other circumstcince, either party may at
any time terminate the contract. .
.

(2)

The exercise of the right to terminate the contract shall
be s.ubject to advance notice being given by the employer
or emp'l<?yee.

(3)

The employer shall inform the employee in writing,
where the latter so requests, of the reason for terminating
a contract of employment of iildefinite duration.

.

1

'

Art. 2249. - Térinination Ipso Facto.

(1 )

A contract of employment. terminates if the employee
dies.

(2)

A contract of employment .shall .not terminate on the
death of the employer, unless his person has been a
material element in making it.

Art. 2250. - Termination by Agreement.
,

(1)

The parties may agree to terminate the contract of
employment at any time.

(2)

The agreement to' terminate shall be of no effect unless it
is in writing.
.'
, .

(3)

Any waiver of a right by' the employee in the agreement
to terminate shall be of no effect.

Art. 2251. - Termination by Employee.,

. (1)

An employee may terminate the contract ofemployment
at any time.
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(2)

Where he is hired for a fixed period of time, the employee
is liable for any damages caused if he terminates the
contract before the expiration ofthat time.

Art. 2252. - Termination by Employer.
The employer may terminate the contract ofemployment if:

(a)

the employee fails to 'perform his obligations as defined
by this Chapter and by t~e contract of employment;

(b)

the employee has 'used forged docuinents or given false
information to obtain employment by the employer;
the employee commits a breach of trust, theft, or any
other crime related to his employmel'l;t;.

(d)

the employee absents himself fr0!TI work for more than
six months because of a sickness unrelated to his
employment;

(e)

the employee absents himself from work without good
cause for five consecutive days or for a total of ten or
more days within a twelve-month period;
I

(f)

the employee does not show the technical knowIedge,
speed, honesty, interest and relial?ility. that could be
reasonably be expected;

(g)

the employee becoÏnes redund~nt a~ a result of the
reduction of the volume of work or the introduction of
new technology and it is not possible to transfer the
employee to another section of the undertaking; and

(h)

the undertaking in which the
ceases to function for any reason.

e~ployee

is employed

..

Art. 2253. - Prohibited Grounds.

An employer. may not terminate the contract of employment on
any ofthe following grounds:
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(a)

an employee's race, color, nationality, language, sex,
religion, lineage, pregnancy, marital status, family
responsibility, disability, political orientation or economic
or social status;

(b)

the absence of the employee if that absence is due to the
employee's participation in legally-required public
service, including National Service, or to an medically
certified illness or injury;

(c)

participation of the employee in legally-sanctioned
activities as an employee representative or as a member of
an association of employees; .

(d)

subrnission by the emplóyee of a labor grievance against
the employer or participation in alegal proceeding
against his employer; and

(e),

r~fus!'11 to work on a dangerous assignment ordered by
the employer.

Art. 2254. - Unjustified Termination.
"

Unless otherwise provided by law, an attempted termination on a
prohibited ground shall be of no effect and the employee thus dismissed
shall be reinstated in his work.
',
Art. 2255. - Notice of Termination.

(1)

Where an employer or employee terminates the contract
on a ground permitted. by this Chapter, he shall give
notice ofthe termination to the other'party.

(2)

Except as provided in sub-A;ticle (3), the employer shall
inform thè employee in writing, where the latter so
requests, of th~ reas~n for terminating the contract.

(3)

Where the contract of employment relates to confidential
matters which require special qualifications, the employer
need not reveal the reasons for which he has terminated
the contract.
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r

Art. 2256. - Advance Notice.

(I)

Unless otherwise expressly agreed, advance notice of
termination shall be given as follows:

(a)

seven days before termination where the employee
has been employed for less than one year;

(b)

fourteen days before termination where the
employee has been employed for more than one
year and less than two years;

(c)

twenty-one days before termination where the
employee has been employed for more than two
years and less than five years; and

(d)

thirty days before termination where the employee
has been employed for more than five years.

,,

(2)

An employer may, in lieu of notice, pay the employee a
sum equal to the wages the employee would earn during
the period of notice.

Art. 2257. - Advance Notice Excused.

(I)

Advance notice is not required where the termination is
automatically terminated, where the parties agree to
terminate, or where the employer terminates.

(2)

The employee is excused from giving advance notice where:

.

.

(a)

his employer fails to fulfill his obligations as
defin.ed by this Chapter;

(b)

his employer commits an offence against the
employee punishable under the Penal Code;
.

.

I

(c)

he and his dependents are exposed to a great
danger or a disease which was not foreseen when
the contract of employment was concluded; or

(d)

payrilent of wages has been delayed for more than
a week.
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Art. 2258. - Right to Compensation on Termination.
An employee shall be entitled to compensation for his service upon
termination irrespective of the grounds for termination.

Art. 2259. - Calculation of Compensation. - 1. Justzfied Termination.
(1)

Where an employee has completed at least one year of
service his right to compensation shall be calculated as
follows:
(a)

two weeks of wages for each of the first five years
of employment;

(b)

three weeks of wages for each year after the fifth
year up to an including the tenth year; or

(c)

four weeks of wages for each year after the tenth
year.

(2)

Where an employee has completed less than one year .of
service he shall be· entitled to a proportionate amount of
two weeks wages.

(3)

The wages used for calculations under this Article shall
be the last wages earned by the employee at the time of
termination.

Art. 2260. - Calculation of Compensation. - 2. Unjustified Termination.

(1)

An employee who has been unjustly terminated shall be
entitled to compensation which shall not exceed a sum
equal to wages for six months.

(2)

Where he has completed less than two years of
uninterrupted service, the employee shall be entitled to
the wages for one day for each month of service at a rate
determined by the daily rate for his last month of service.

(3)

Where he has completed uninterrupted service of two
years or more, the employee shall be entitled to the wages
for one month for each year of service at a rate
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determined by the average monthly wages for the last
twelve months of service.
Art. 2261. - Transfer, Amalgamation, DivisionofOwnership or
Organizational Change ofUndertaking.

(1)

The transfer, amalgamation, division of ownership or
organizational change of an undertaking may not have
the effect of modifying a contra~t of employment.

(2)

An employee's status, seniority, wages
privileges acquired through his contract
may be renegotiated after the transfer,
division of ownership or organizational
undertaking.

(3)

The employer or owner ofthe undertaking shall have the
responsibility of ensuring that all the rights of the
employees are maintained during the transfer,
amalgamation, division of ownership or organizational
change of the ~n,dertaking.

and any other
of employment
amalgamation,
change of the

Art. 2262. - Providing Certificate ofWork.

(1)

The employee may demand at the end of his contract that
the employer 'shall'give him a certificate showing only the
nature ofhis work and the length ofhis service, as weIl as
the name and address of the employer.

(2)

The certificate shall not include' a testimonial'concerning
the quality of the work done or the conduct of the
employee, unless the 'employee expressly requires his
employer to give this testimonial.
I

Paragraph 7 - Restraint of Trade

Art. 2263. - Principle.

(1)

,

'

'Where the work given to the employee enables him to
meet the clients of the employer or enter into the secrets
of his business, the parties may provide that the employee
shall not, after the termination of the contract, enter into
competitive business with his employer or engage in any
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way whatsoever in an undertaking which would compete
with the employer.

(2) . Such provision shall be of no effect unless it is express
and made in writing.
Art. 2264. - Restriction.
( 1)

Provisions under Article 2263 shall not be valid unless
they are necessary for the protection -of the :légitimate
interests of the employer and do not impede, in a
inequitable manner, the economie future of the e~ployee.

(2)

They shall not be valid, in particular, 'unless they àre
limited as to time, place and business forbidden to the
employee.
"
i

.

Art. 2265. - Penalties.

(1)

Whosoever infringes a., prov1s1on made under Article
2263 shall be liable for the damage resulting from such
infringement.

(2)

Where the provision contains a penalty, the employee
may, unless otherwise stipulated, be released of his
obligation by paying the employer the amount of the
penalty fixed. .

(3)

Provided it is expressly agreed. in writing, the employer
may,' inaddition todarriages, obtain an injunction
restraining the contravention, where such action is
justified . by theimportance of the intéfests which are
injured or threatenedby the conduct ofthe employee.

Art. 2266. - Lapsing of Provision.
,

, (1)

A provision under Articl~ 2263 shall lapse where it is
proved that the employer has no material interest in its
maintenance.

(2)

The .employer may not avail himself of such prOV1SlOn
where he has terminated the contract of employment or
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refused to renew it, without the employee having given
him good cause so to do.

(3)

Nor may he avail himself thereof where he has himself
given to the employee good cause for canceling the
contract.

Section 2. - Cpntract of Apprenticeship
Art. 2267. - Definition.
The contract of apprenticeship is a contract of employment under
which the employer agrees to undertake the professional training of the
apprentice employee.

Art. 2268. - Obligations of Ernployer.
An employer who employs an apprentice undertakes the following
obligations:
(a)

to give the apprentice the training required by the
contract;

(b)

to assign the apprentice only to the vocational training
specified in the contract of employment;

(c)

to give directives to an apprentice and to take necessary
precautions to protect him from employment injury;

. (d)

to take all reasonable steps to safeguard the health and
moral well-being of the app:entice; and ..

. (e)

to give the apprentice. an appropriate certificate at the
completion ofthe apprenti?eship training..

Art. 2269. - Obligations of Apprentice.
An apprentice undertakes to follow diligently the instructions and
directives of the employer and to complete his training successfully.

Art. 2270. - Form of Contract.
The contract' of apprenticeship shall be of no effect unless made in
writing.'
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Art. 2271. - Content of Contract.
The written contract shall set out the following terms:
(a)

the vocational training the apprentice will receive;

(b)

the duration'ofthe apprenticeship;

(c)

whether pocket money is to' be paid to the apprentice and,
if so, the amount of pocket money; and

(d)

the expenses to be incurred in the training' of the
apprentice.

Art. 2272. - Working Conditions. "

(1)

The working conditions for an apprentice shall comply'
with the provisions of Section 1 of this Chapter and with
speciallegislation governing working conditions.

(2)

An employer may not assign an apprentice to work alone
at hazardous work.

Art. 2273. - Termination.

(1)

In addition to the general grounds for termination of a
contract of employment, the employer may terminate the
contract of apprenticeship when, in the opinion of the
employer, the apprentice is incompetent.

(2)

The provisions on notice of termination of a contract of
employment shall apply.

(3)

The apprentice shall not be entitled to compensation for
service upon termination.

Section 3. - Contract for Domestic EmpIoyment
Art. 2274. - Definition.

(1)

A contract for the domestic employment is a contract of
employment u'nder which the employee undertakes to
perform household tasks, including the maintenance of
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the house and the care and comfort of members of the
household.

(2)

Domestic employees include gardeners, guards, and
drivers.

Art. 2275. - Health and l\:foral Well-Being of Employee.

Where· the employee lives with the employer's family, the
employer shall in regard to living-quarters, food, times of work and rest,
take all reasonable steps to safeguard the health and moral well-being of
the employee.
Art. 2276. - Obligation to Look After the Employee. - 1. Principle.

(1)

.

.
Where an employee who is living with the family of the
employer and being. fed by the latter falls sick, the
employer shall, during the currency of the contract,
provide any care which the illiless of the employee
requires, either by way ofmedical attendance at his house
or by sending the employee to a hospita!.

(2)

This obligation shall be limited to one month where the
illness occurs after at least one year (rom the beginning of
the contract, and to two weeks, where it occurs after at
least three months from the beginning of the contract.

(3)

The employer may set off'any expenses which he thus
incurs against the wages that become due during the
period of illness.

Art. 2277. - 2. Exceptions.

(1)

The employer shall be relieved of the obligations laid
down in Article 2276 where the employee intentionally
contracts the illness.

(2)

The employer shall also be relieved where the employee
goes into a hospital under a scheme of compulsory health
insurance.

(3) .

The employer may not relieve himself of the obligations
laid down in Article 2276 by terminating the contract on
the ground of the illness of his employee.
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Art. 2278. - Payment ofWages.

(1)

Unless the contract of employment provides for a shorter
term, the wages of the employee livir.g in the employer's
household shall be paid every three months, with the
expiry of the term.

(2)

In any event, the employer shall pay all wages due at the
time the contract terminates.

Section 4. - Contract for Agricultural W ork
Art. 2279. - Definition.
A contract for agricultural work is a contract of employment
under which the employee undertakes to perform agricultural tas~s,
including the care of animals and the planting and harvesting of crops.

Art. 2280. - Principle.

(1)

Contracts for agricultural work shall be subject to the
provisions of this Section and, where appropriate, the
provisions of the other Sections of this Chapter.

(2)

Speciallegislation governing
derogate from these provisions:

agricultural

work

may

Art. 2281.
- Contract for Undefined
Period
,
;
- of Time.
.

(1)

A contract made for ~n undefined period of time may not
be terminated by the employer except on giving three
months' notice.
t
•

(2)

f

t

The period fixed in sub-art (1) shall be increased by one
month for each yeár .spent by the employee in the service
of the employer·or which the employee spent, during his
minority, in the undertaking of the employer.
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Chapter 2. - Independent Work
Section 1. - Genera! Provisions

Art. 2282. - Definition.
A contract of independent work is a contract whereby one party,
the contractor, undertakes to produce a given result, under his own
responsibility, in consideration of a remuneration that the other party,
the c1ient, undertakes to pay him.

Art. 2283. - Implied Acceptance.

(1)

If a person has public1y offered to execute a specified type
of work or where the performance of this work is within
his professional duties, a contract of independent work
shall be conc1uded where such person, having received an
offer, does not immediately refuse to perform the work
requested.

(2) The same rule shall apply where a person is appointed by
the public authorities to perform a certain task and does
not immediately refuse to do so.

Art. 2284. - Materials and Tools.
Unless otherwise agreed, the contractor shall provide at his own
expense the materials and tools necessary for the performance of the
task.

Art. 2285. - Materials Provided by Contractor.
(1)

The contractor shall be liable for the good quality of the
materials provided by him.

(2)

He shall give the same warranties as a seller.

(3)

There shall be a contract of sale and not a contract of
work where the work which a party undertakes to do has
. a character of secondary importance in relation to the
value of the materials which the party provides.
616

Art. 2286. - Materials Provided by Client.

(1)

Where the materials are provided by the dient, the
contractor shall use them with care.

(2)

He shall render an account to the dient·of the use which
he has made of them and restore to him what remains
after the execution of the work.

(3)

Where the materials provided to him by the dient are
defective, the contractor shall be liablè for any damage
which may result from the use of the materials unless he
immediately gives notice of the defects to the dient, upon
receipt of the materiaIs.

Art. 2287. -

In~ependence

ofContractor.

(1)

The contractor shall perform his task as he wishes.

(2)

Unless otherwise agreed, he shall not be bound to comply
with the orders of the dient.

Art. 2288. - General Obligations of Contractors.

(1)

The contractor is bound to act in the best interests of his
dient, conscientiously and in conformity with the practice
and mIes ofhis profession or trade.

(2)

Where a contractor is bound to produce results, he shall
be liable for failure to produce the result except when
prevented from doing so by force majeure.

Art. 2289. - Perfonnance ofWork.

(1)

Unless the contract was entered into specifically in view
. of his personal qualities or unless the nature of the
contract prevents it, the contractor may employ a third
person to perform the work.

(2)

If a third person performs the contract, the contractor
shall supervise the work and shall remain responsible for
its proper execution.
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Art. 2290. - Duty to Inform Clients.
As far as circumstances permit, the contractor shall provide the
dient before conduding the contract with any useful information
concerning the nature of the task which the contractor is to undertake
and the materials and time required.

Art. 2291. - Delay in Performance ofWork.

(1)

Where the contractor delays beginning to perform his
task so that it becomes evident that he cannot accomplish
it in the time fixed in the' contract, the dient may fix him
a reasonable time limit to begin performance of the task.

(2)

Where the contractor, aftel' this time limit, has not begun
the task or has interrupted it in bad faith, the dient may
terminate the contract without waiting for the expiry of
the period laid down for the completion of the task.

(3)

The dient mayalso daim liquidated damages amounting
to one per mill of the contract price for every day of
delay, provided that this may not exceed 10 per cent of
the contract price:
'
.

Art. 2292.
- Where
,
, No Time Limit Has Been Fixed.

(1)

(2)

Where no time limit has been fixed in the contract, the
contractor shall immediately begin performance of his
task and complete it within a reasonable time in
accordance with custom.
The provisions of Artide 2291 shall apply where the
contractor does not immediately begin the performance of
his task or where he interrupts work on the task.

Art. 2293. - Defective Performance of the Task.

(1)

Where it appears, during the currency of the contract,
that the contractor is performing the task in a defective
manner or contrary to the contract, the dient may fix a
reasonable time limit for the· contractor to correct his
defective or inadequate performance. I
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(2)

If, when this limit expires, the contractor has not
corrected the defective or nonconforming performance,
the client may terminate the contract immediately.
.

(3)

-.

~

The client mayalso claim, in such a case, damages from
the contractor.

Art. 2294. - Putting Work at Client's Disposal.

(1)

When the contractor has finished his task, he shall put
the result at the disposal of the dient at the place fixed in
the contract.
. .

,(2) . If. the contract· has not fixed a pIace, the contractor shall
tender the result at his place of business or, in the absence
of such a plice, at his habitual residence.
(3)

•

f

The dient shall take over the work immediately
accordance with custom.

••

In

, .
Art. 2295. - Warranty against Defects.

(1)

The contractor shall guarantee to the client that the work
conforms to the contract and is not defective.

(2)

The provisions of the Chapter of this Code relating to
Sale shall apply to the warranty given by the contractor
to the dient.

Art. 2296. - Time for Payment.

(1)

The price shall be paid to the contractor when the work
has been completed and has been accepted by the dient.

(2)

The work is coinpleted when it is ready to be used for its
intended purpose.

(3)

Where partial deliveries and payments have been agreed,
the price attaching to each part of the work shall be paid
at the time of the delivery and acceptance of that part.
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Art. 2297. - Acceptanee with Reservation.

(1)

If the client accepts the' work with reservation, he may
deduct from the price, until the repairs or corrections are
made to the work, a sufficient amount to satisfy the
reservations which he made as to the apparent defects or
poor workmanship that existed when he accepted the
work.

(2)

The client may not exercise this right if the contractor
furnishes him with sufficient security' to guarantee the
performance of his obligations.

(3)

When the repairs or corrections are made and accepted,
the client shall pay the remaining price.

Art. 2298. - Price Fixed in Advance.

(1)

Where the price has been fixed in advance, the client shall
pay that price.

(2)

The contractor may not claim an increase on the ground
that the work has required more effort or expense than
had been foreseen.

(3)

The client may not claim a reduction on the ground that
the work has required less effort or expense than had
been foreseen.

Art. 2299. - Changes in the Agreed W ork.

(1)

The price fixed in advance for the work shall remain the
samenotwithstanding that changes have been made by a
new agreement between the parties in the conditions
under which the execution of the work was originally to
have been carried out.

(2)

Such changes shall not give rise to an increase or
decrease in price unless such has been agreed.
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Art. 2300. - Price Not Fixed in Advance.

(1)

Where the price has not been fixed by the contract, it
shall be fixed by the contractor in accordance with
professipnal rates and usages.

(2)

In the absence of professional rates and usages, it shall be
fixed by reference to the value of the materials provided
by the contractor, the work normally necessary to
perform it and the expenses of the contractor.

Art. 2301. - Price Estimates.

(1)

Where an estimate of the price has been fixed at the time
the contract was conduded, the contractor shall give the
reasons for any increase in the price.

(2)

The dient shall pay the increased price only to the extent
that it results from work, labor or expenses that the
contractor could not foresee at the time the contract was
entered into.

(3)

In any event, if the increase in price is more than twenty
per cent of the estimate, the dient is bound to pay the
original price and no more than the additional twenty per
cent.

Art. 2302. - Accounting for Progress.
Where the price is fixed according to the work performed, the
contractor shall, at the request of the dient; account for the progress of
the work at the time of the request.

Art. 2303. - Right of Retention.
(1)

The contractor shall have, as security for the obligations
that the dient owes him under the contract, a right of
retention over those movable goods belonging to the
dient that he has made or repaired and that are in his
possesslOn.

(2)

Where the things which the dient has entrusted to him
belong to a third party, the contractor may set up his
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right of retention against the third party unless he knew
or should have known that the things were entrusted to
him without the knowledge or against the will of the
third party.

Art. 2304. - Risks.

(1)

Where the materials necessary for the execution of the
work have perished by force majeure, their loss shall be
borne by the party who has provided them.

(2)

The provisions of the Chapter of thi~ Code relating to
Sale shall apply as regards the transfer of risks.

Art. 2305. -, Death of Clïent.
The death of the dient shall not terminate the contract unless its
performance thereby becomes impossible or useless.
Art. 2306. - Death of Contractor.

(1)

If the contract was made on the basis of the personal
capacities of the contractor, the contract shall terminate
when the contractor dies or is prevented by force majeure
from completing the work.
-

(2)

The dient shall accept those parts of the work already
completed which he can use and shall pay that porti on of
the agreed price which these parts represent.

(3)

He may demand that the materials and plans prepared for
performing the work be delivered to him against tàir
payment.

Art. 2307. - Termination by Clïent.

(1)

The dient may at any time terminate the contract.

(2)

The contractor shall in this case be entitled to the price
that had been fixed.

(3)

From this price there shall however be deducted savings
made by the contractor in conseq uence of the termination
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of the contract and any advantages that he may have
gained by emp10ying his work elsewhere or that he failed
thus to gain by reason ofhis bad faith.

Art. 2308. - Termination by Contractor.

(1)

The contractor may not terminate the contract except for
a serious reason and never at an inopportune time for the
dient.

(2)

If he terminates the contract, the contractor shall do all
that is immediately necessary to prevent 10ss to the dient.

(3)

If the contractor terminates the contract when not
entitled to do so or fails to prevent loss, he shall be liable
för any damages caused by his termination or failure.

Section 2. - Contract of Independent W ork Re1ating to
Immovables
Art.

~309. -

(1)
.

,

Applicable Provisions.,
The provisions of this Section shall apply to contracts of
independent work relating to work' to be done in
connection with the building, repair or installation of
immovables,
I

"j,

(2)

Notwithstanding- sub-Artide (1) the genera! provisions of
Section 1 shall apply where the total cost of the work to
thousand Nakfas.
an. immovab1e does not exceed five
,

(3)

The genera1 provisions of Section 1 shall also apply
where they are not inconsistent with those of the current
Section.
.

Art. 2310. - Making and Proof of Contract.

(1)

The contract shall 'be 'complete where the parties have
agreed on the work 'to be done and on the price.

'(2)

There shall' be 'evidence of the contract where the
contractor has undertaken work-to the knowledge of the
dient or received an advance from thë dient.
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Art. 2311. - Work to he Done.

(1)

The work to be done may be described by means of a
plan, scheme or other document. The contractor shall in
such case comply with the indications given in such
documents.

(2)

Where the work to be done has been described in a
general manner, the contract shall be construed in a
restrictive manner as regards the importance of such
work.

(3)

Prior to undertaking a work, the contractor shall,
whenever this appears reasonable, satisfy himself that the
dient agrees to the work to be undertaken.

Art. 2312. - Delivery and Payment.

(1)

Payment of the price shall raise the presumption that the
work has been examined and accepted by the dient.

(2)

The provisions of sub-art (1) shall not apply where the
sums paid are to be regarded as installments on the price.

Art. 2313. - Partial Delivery and Payment.

(1)

Where it has been agreed that the work would be carried
out by stages, such work shall be examined and delivered
on completion of each of such stages.

(2)

The contractor may require that part of the price
corresponding to the work completed be paid to him on
completion of each of such stages.

(3)

Before doing so, he is bound to furnish the dient with a
statement of the amounts paid to the subcontractors, to
the person having supplied the materials and to any other
person having participated in the work, and of the
amounts he still owes them for the completion of the
work.
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Art. 2314. - Alterations Required by Clîent. - 1. Rights of Client.
The dient may demand that alterations be made in the work as
originally planned where such alterations can technically be made and
are not such as to impair the solidity of the work.

Art. 2315. - 2. Effect.

(1)

The dient may require a reduction in the price as
originally agreed where the alterations required by him
reduce the expenses of the contractor.

(2)

The contractor may require an increase in the price and.
his remuneration as originally agreed, where the
alterations required by the dient increase his expenses,
work or liability.

(3)

Where the parties do not agree, such reduction or
increase shall be settled by arbitrators appointed by the
parties or, failing such, by the Court.

Art. 2316. - 3. Contractor Refusing Alterations.

(1)

The contractor may refuse the alterations required by the
dient where such alterations affect plans, schemes or
other documents on which the parties had agreed.

(2)

The contractor may also refuse the alterations where they
are of such a nature or importance that they constitute a
work absolutely different to the agreed work.

(3)

The work shall be deemed to be absolutely different to
the agreed work where it implies an alteration exceeding
by twenty per cent the value at which the original work
was or could have been estimated.

Art. 2817. - Alternations Required by Contractor..

(1)

Where it appears necessary for technical reasons to make
alterations in the work as originally agreed, the
contractor shall, except in urgent cases, give notice
thereof to the dient.
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(2)

The contractor shall give such notice notwithstanding
that the proposed alterations do not result in the dient
having to pay an increased price.

Art. 2318. - Examination ofWork.
At any time during the construction or renovation of an
immovable, the dient, provided he does not interfere with the work,
may examine the progress of the work, the quality of materials used and
of the work performed, and the statement of expenses incurred so faro
Art. 2319. - Liability for Loss. - 1. Principle.

Unless they can be relieved from liability, the contractor, the
architect, and the engineer who, as the case may be, directed or
supervised the work, and the subcontractor with respect to work
perforn1ed by him, are solidarily liable for the loss ofthe work occurring
within ten years after the work was completed, whether the loss results
from faulty design, construction or production of the work, or the
unfavorable nature of the ground.

.

Art. 2320. - 2. Relieffrom Liability.
(1)

The architect or the engineer may be relieved from
liability only by proving that the defects in the work or in
the part of it completed do not result from any erroneous
or faulty expert opinion or plan he may have submitted or
fr:om any failure to direct or supervise the work.

(2)

The contractor may be relieved from liability only by
proving that the defects result from an erroneous or
faulty expert opinion or plan of the architect or engineer
selected by the dient. The subcontractor may be relieved
of liability only by proving that the defects result from
decisions made by the contractor or [rom the expert
opini~ns or pl.ans furni.sh~d. by,~hear.çhi~~~t or e~gineer.

(3)

They may, in addition, be relieved from liability by
proving that the defects result fi'om decisions imposed by
the dient in selecting the land or materiaIs, or the
subcontractors, experts, or construction methods.
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Art. 2321. - Warranty against Poor W orkmanship.
The contractor, the architect and the engineer, in respect of work
they directed and supervised, and where applicable, the subcontractor,
in respect of work he performed, are solidarily liable to warrant the
work for one year agaipst poor workmanship existing at the time of
acceptance or discovered within one year after acceptance.

Art. 2322. - Defect or Error in Plans or Expert Opinions.
An architect or an engineer who does not direct or supervise work
is liable only for the loss occasioned by a defect or error in the plans or
in the expert opinions furnished by him.

Art. 2323. - Claims by Sub-Contractors or Workmen.

(1)

At the time of payment, the client may deduct from the
price of the contract an amount sufficient to pay the
claims of independent con tractors or workmen employed
under a contract of independent work and who have
given him notice of their contract with the contractor in
respect of the work performed or the materials or services
after such notice was given.

(2)

The deduction is valid until such time as the contractor
gives the client an acquittance of such claims.

(3)

The client may not exercise the right set out in subArticle (1) if the contractor furnishes him with sufficient
security to guarantee the claims.

Art. 2324. - Promoter Who Sells the W ork.
For the purposes of this chapter, the promoter who sells the work
which he has built or caused to be built, even after its completion, is
deemecl to be a contractor.
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Section 3. - Contract of Intellectual W ork
Art; 2325. - Provisions Applicable.

(1)

A contract relating to the performance of services of an
intellectual character shall be subject to the provisions of
the following Artides.

(2)

The genera! provisions ofthe Section 1 shall also apply in
so far as they are consistent with these provisions and the
relationship involved.

(3)

Nothing in this Section shall affect the provISlOns of
speciallaws relating to the exercise of certain professions.

Art. 2326. - Personal Nature ofObligation.

(1)

Whosoever undertakes to provide intellectual work shall
carry out his obligations personally.

(2)

He may however employ assistants, under his control and
on his own responsibility, where such collaboration is
allowed by the contract or usual practice and is not
incompatible with the object of the contract.

Art. 2327. - Advances by Client.

(1)

The dient shall make an advance payment to the other
contracting party for the expenses necessary to carry out
the work.

(2)

He shall also grant him, where it IS the practice,
installments on his remuneration.

Art. 2328. - Excessive Payrnent.
The remuneration agreed by the parties may be reduced by the
Court where it is so excessive as to be contrary to the etiquette of the
profession of the person hiring out his work.

Art. 2329. - Required Care and Responsibility.

(1)

Whosoever undertakes to provide intellectual work shall
carry it out in the best interest of his c1ient,
628

I

conscientiously and in conformity with the practice and
rules ofhis profession.
(2)

He shall not be liable to his dient, unless he commits a
fault, having regard to the rules ofhis profession.

(3)

The error may consist
detrimental to his dient.

10

an omlSSlon or an act

Art. 2330. - Termination of Contract. - 1. By the Client.
(1)

The dient may at any time terminate the contract.

(2)

He shall in this case compensate the other party for his
expenses and pay him a fair remuneration for the work
that he has completed.

Art. 2331. - 2. By the Other Party.
(1)

Whosoever undertakes to provide intellectual work may
terminate the contract at any time.

(2)

He shall in such case return to the dient any advances
that he has received on account of his remuneration and
expenses.

(3)

The termination of the contract shall be effected, under
pain of damages, in such a way that the dient will suffer
the least possible prejudice thereby.

Section 4. - Medicalor Hospital Contracts

Art. 2332. - Defmition ofMedical Contract.
A medical contract is a contract by which a membel' of the medical
profession undertah:es to provide a person with medical care and to do
his best to maintain him in good health or cure him, in consideration of
payment of a fee.
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Art.

2333. -

Medica! Professions.

(1)

The rules relating to a medical contract shall apply to
physicians, surgeons, dentists, psychiatrists, radiologists,
midwives, nurses and other persons who are members of
similar professions concerned with the medical art.

(2)

In this Chapter, a reference to "physician" shall include a
reference to other members of the medical professions.

Art. 2334. - Definition of Contract Öf HospitaIizatión. .
A contract of hospitalization is a contract by which a medical
institution undertakes to provide a person with medical care from one or
several members of.the medical profession, in connection with a given
illness.

Art.

2335. -

Formation of Contract.

( 1)

The contract may be made directly between the person in
need of medical care and the member of the medical
profession or the medical instjtution.

(2)

It mayalso be made with the member of the medical
professi6n or medical institution' by a third party, on
'behalf of the person in need of medical care.

..
(3)

The contract shall be concluded where the member of the
medical profession or medical institution, having received
.an offer, does not immediately refuse to provide medical
care.

Art. 2336. - qhligation of Patient...
Where a contract has been made on his behalf by a third party, the
patient shall pay the fee of the physicián or the medical institution
where:
(a)

the person who had made the contract on the patient's
behalf is his father, mother or some other person bound
by law or contract to care for his health; or
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(b)

he was notcapable at the time of the contract of
expressing his wishes and it was at that moment essential
to provide him with treatment.

Art. 2337. - Obligation ofPerson Calling upon Physician.
Whosoever makes a contract with a physician or a medical
institution on behalf of another shall be liable for the fees of the
'
physician or medical institution where:
(a)

he is bound by law or contract to care for the health of
the person to whom the treatment has been given; or

(b),

he has expressly agreed to the physician or medical
institution that he shall be personally liable.

Art. 2338. - Reimbursement.
Where a person has paid a physician or medical institution, he
shall have a right ofreimbursement from the patient who has been cared
for.

.

'

Art. 2339. - Fees.
~

I

I

I

•

Ir.

(1)

The fees of the physician and the medical institution shall
be fixed by the contract.

(2)

Where not fixe,d by the contract, they shall conform to
.usages.

(3)

The Court may revise the amount' of fees fixed in the'
contract where they are so excessive as to be contrary to
. the etiquette of the medical profession.
'

~

..
-

Art~ 2340. .:.

'

,

Liability of Physician.

(1)

A physician shall not be liable to the person to whom he
is'bound under the 'contract unless hecommits a fault,
having regard to the lrules of his profession.

(2)'

The fault may consist
detrimental to the patient.
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In

an omlSSlOn or an act

(3)

The physician shall be liable in particular where he
abandons without good cause the patient he has
undertaken to care for and fails to arrange for a substitute
physician in accordance with usages.

Art. 2341. - Guarantee ofCure.
A physician shall not guarantee the success of his treatment unless
he has expressly assumed this obligation in writing.

Art. 2342. - Personal Nature ofObligation.

(1)

A physician who undertakes to treat a person shall carry
out his obligations personally.

(2)

He may however use assistants uóder his control on'his
own responsibility.

(3)

If he does use assistants, he shall be liable for any damage
caused to the patient by the fault of one ofhis assistants.

Art. 2343. - Liability to

Thir~ Parties.

(1)

In the case of a mortal accident due to the fault of the
physician, only the husband or wife of a sick person or his
ascendants or descendants may claim compensation from
the physician for the loss which they have suffered as a
consequence of the ,death of the sick person.

(2)

Compensation shall not be due on account of the moral
loss suffered by these persons unless the death of the sick
person has been due to the intentional act of the
physician.

(3)

No other persons may claim compensation in their own
right by reason of the death of the sick person,
notwithstanding that they are able to prove that the
latter rendered them material assistance or that they
were maintained by him.
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Art. 2344. - Liability of Medical Institution. - 1. Medical Treatment.
( 1)

The medical institution shall be liable for the damage
caused to a sick person by the fault óf the physician or
auxiliary staff which it employs.
-

(2)

The liability of the medical institution to third persons is
subject to the same limitations on who may recover from
a physician as provided in Article 2342.

Art. 2345. - 2. Board and Lodgz"ng.
Where the sick person, for purposes of his treatment, is lodged
and fed by the medical institution, that institlltion shall, as regards its
obligations and responsibility arising [róm tha't lodging and feeding, be
subject to the Chapter ofthis Title relating to "Contract ofhotelkeeper".

Chapter 3. - Contract of Hotelkeeper

Art. 2346. - Defmition.

(1)

A hotelkeeper's contract is a contract by which a person
who exercises the occupation 'of hotelkeeper undertakes "
to lodge a guest for one or several nights.

(2)

Where the lodging is provided for one rhonth or more,
there shall be a contract of lease and not a hotelkeeper's
contraèt. .
.

(3)

Speciallegislation regulating the plassification of p~rsons
who provide lodging an'd "related services may derogate
from the provisions of this Chapter.
",

Art. 2347. - Establishments
Similar to Hotels.
-

"
(

The provisions of this Chapter shall govern, where applicable by
analogy, to the management of medical institutions, convalescent
homes, public places of entertainment, bathing establishments, boarding
houses, restaurants, sleeping-cars, public stables and other
establishments of a similar nature.
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Art. 2348. - Duration of Contract.
A hotelkeeper's contract may be concluded for a determined time
or an indeterminate period.

Art. 2349. - Contract for Indeterminate Period.
(1)

A hotelkeeper's contract concluded for an indeterminate
period shall be deemed to be concluded on a day-to-day
basis.

(2)

The hotelkeeper or the guest may terminate the contract
by notifying the other of his intention to do so before
midday.

Art. 2350. - Contract for A.pproximate Time.
(1)

A hotelkeeper' s contract concluded for an approximate
period of time shall be deemed to be concluded for a
determined period of time.

(2)

The termination date shall be the earliest date or shortest
time mentioned in the period defined.

Art. 2351. - Period ofTime Room Engaged.
(1)

Unless otherwise agreed, hotel rooms shall be engaged
from midday to midday.

(2)

A guest shall vacate the room by midday of the day of
termination.

Art. 2352. - Renewal of Contract.
A room occupied by a guest shall bé 'deemed to have been engaged
for an additional day where the guest or the hotelkeeper has not
expressed before midday hi's intention not to extend the contract. '

Art. 2353. - Failure to Provide Lodging.

(1)

The hotelkeeper shall be liable for the damage actually
suffered by the guest to the extent that he fails to provide
the lodging and services agreed upon.
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(2)

He nevertheless shall be released from liability to the
extent that, with the consent of the guest, he procures for
him equivalent lodging and services at the same locality.

(3)

If substitute lodging is accepted, the hotelkeeper shall
reimburse the guest's reasonable expenses, inc1uding the
cost of transport, which the substitution entails.

Art. 2354. - Failure to Occupy Room.

(1)

A guest who has engaged a room for a specified day and
who has received from the hotelkeeper notice that the
room has been reserved for him shall pay the price of this
room for that day, even where, on account offorce majeure,
he has not occupied it.
.I

(2)

He shall not be relieved of this obligation unless he has
notified the hotelkeeper a reasonable time in advance that
he has renounced the contract and the hotelkeeper, after
receiving the notice, was able to let to a third person the
room that had been reserved.
,.
'.
, .
'.Unless otherwise agreed, compensation shall be due for
one day only, notwithstanding that the room had been
reserved for several days and payment agreed by the
week or month.
\

(3)

Art. 2355. - Termination for Failure to Occupy.

(1)

Where the room has been engaged for several days, the
contract shall terminate if the guest does not occupy it on
the first day fixedby him.

(2)

The hotelkeeper sh'all not be liable whère, in this case, he
lets the room to another person, unless he has received
notice from the guest, or. anyone acting on.'his behalf, that
the guest wants the room to be kept.

(3)

Where the hotelkeeper has received an advance, he shall
put the room at the disposal of the c1ient in so far as he is
covered by this ,advance.
.
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Art. 2356. - Required Behavior.

(1)

The hotelkeeper and the guest shall behave in a manner
and show the consideration which the other could
reasonably expect.

(2)

The guest shall, in particular, observe those reasonable
rules of behavior established by the hotelkeeper and
brought to the attention of the guest.

(3)

In the event that either party seriously or persistently
breaches his obligations under this article, the other party
shall be entitled to terminate the contract.

Art. 2357. - Furnishing and Material Resources.
In addition to the room engaged, the hotelkeeper shall provide the
guest with furniture and material resources necessary for lodging, such
as light and heating, in accordance with the class of the hotel and
usages.

Art. 2358. - Force Majeure.
(1)

A hotelkeeper's contract shall be terminated before or
during the occupation of the room by the 'guest when, as a
consequence of force majeure, it is impossible for the
hotelkeeper to provide, or for the guest to occupy, the
room.

(2)

If the contract is terminated under sub-Article (1), no
damages are payable except that a party relying on the
force majeure shall be liable for any damage caused to the
other party by his failure to take all reasonable steps to
notify that party of the termination.

Art. 2359. - Advance Payment.

(1)

If the hotelkeeper receives a sum of money or credit in
advance, it shall be considered to be an advance payment
towards the price of the lodging and services to be
provided under the contract.
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(2)

The hotelkeeper may apply thc advance payment to any
liability owed to him by the guest under the contract or
the provisions of this Chapter.

(3)

He shall return the advance payment to the extent it
exceeds the amount due him.

Art. 2360. - Liability fot Death or Personal Injury. - 1. Genera!.

(1)

The hotelkeeper shall be liable for the loss or damage
resulting from the death of, or any personal injuries to, a
guest caused by an event occurring on the premises of the
hotel or in any other place under the supervision of the
hotelkeeper.

(2)

However, he shall not be liable where he proves that the
loss or damage was due to a cause beyond his control
which he could not reasonably be expected to resist or
avoid.

Art. 2361. - 2. Consumption cfFood an,d Drin~.
The hotelkeeper shall be liable for any loss or damage resulting
from death or any personal injury caused by the consumption offood or
drink provided to the guest unless the, hotelkeeper proves that the food
or drink was fit for,humanconsumption.

Art. 2362. - 3. Fault cfGuest.
Where the hotelkeeper is liable under the provisions of Article
2360 and 2361, the compensation due to the guest shall be reduced to
the guest to the extent that the hotelkeeper proves that the loss or
damage was caused by the fault of the guest.

Art. 2363. - Care of Luggage.
The hotelkeeper shall receive the guest and look after his luggage,
w,ithout a right to additionaJ payment, from the morning when the room
is engaged until the evening ~fthe day when it is to be vacated.
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Art. 2364. - Custody ofValuahles.

(I)

The hotelkeeper shall provide for the safe custody of the
guest's valuable articles unless these articles are
excessively valuable or cumbersome.

(2)

The hotelkeeper may inspect the articles tendered by the
guest and may require that the vall!able items be put in a
fastened or sealed container.

Art. 2365. - Right ofRetention.

(I)

The hotelkeeper may retain the property brought into the
hotel by the guest until the total payment due to him on
account ofthe guest's stay at the hotel has been made.

(2)

He shall have in relation to such property the rights and
benefits of a pledgee.

Art. 2366. - Principle ofLiahility.

(I)

The hotelkeeper shall have the same liability as a paid
depositary for the things that his guests have brought
into the hotel or any other place under the supervision of
the hotelkeeper.

(2)

Evidence that the things had been 'brought into the hotel
bya guest may be adduced by any means.
, ,

Art. 2367. - Limitation of Liahility.
,

.

The liability of the hotelkeeper for the loss or damage to the
guest's property shall be limited to fifty times the charge for the)odging
and services provided under the contract.

Art. 2368. - Unlimited Liahility. - 1. Fault or Actu~l Deposit.
The liability of the hotelkeeper shall however be unlimited where:
(a)

the 10ss or damage is dué' to the fault of the hotelkéeper
'or a member ofhis family, or a member ofhis staff; or
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(b)

the 10ss or damage occurs to, valuable articles which the
guest has especially deposited with the hotelkeeper.

Art. 2369. - 2. Rifusal qfDeposit.

(1)

The liability of the hotelkeeper shall also be unlimited
where the 10ss or damage occurs to property that the
hotelkeeper has refused, without good cause, to have
deposited with him.

(2)

There shall be good cause where the goods are
excessively valuable or are cumbersome.
.
".,
'

Art. 2370. - Non-Liability.

- : (1)

The hotelkeeper. shall not be liable if he can prove t~at
the 10ss or damage to property was due to the fault of the
guest himself,.or persons who have visited or accompany
him or are employed by him.

(2)

He shall also be released from liability where the 10ss or
damage was due to t~e nature of or a defect in the thing
or to force majeure.

Art. 2371. - Obligation to Give Notice.
( 1)

The guest shall notify th~ hotelkeeper as soon as is
reasonably possible after the guest leams of the 10ss or
destruction of the property.

(2)

If the guest fails to notify him, the hotelkeeper shall be
released from liability unless the guest proves that the
damage was caused by the hotelkeeper's negligent or
intentional act or omission.

Art. 2372. -'Provision ofNon-Liábility.
•

•

1

.
'

Any contractllal term excluding or limiting the liability of a
hotelkeeper ror t~e 10ss of or ~lamage to a gllest's property shall be of no
effect.
.
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Art. 2373. - Scope ofthe Law.

(1)

The provisions of this Chapter shall apply from the time
when the things enter the hotel, unless the guest, having
sent them in advance, does not arrive.

(2)

They shall also apply to things, such as motor vehicles or
live animaIs, accommodated in premises adjacent to the
hotel or put at the disposal of the guests by the hotel.

Chapter 4. - Mandate
Section 1. - General Provisions
Art. 2374. - Definition.

(1)

Mandate is a contract whereby one party, the mandatary,
binds himself toward the other party, the mandator, to
perform one' or more juridical acts on account of the
mandator without there being a relationship of
employment.

(2)

The contract may oblige the mandatary to act in his own
name; it mayalso oblige him to act in the name of the
mandator.

Art. 2375. - Granting ofMandate.

(1)

Mandate can tie granted expressly or tacitly.

(2)

Where the juridical act to be performed by the mandatary
is under the law to be made in a prescribed form, such
form shall be complied with in granting mandate.

(3)

When a juridical act has been performed' in the name of
another person, the other party who, on the basis of a
declaration or conduct of that other person, has presumed
and in the given circumstanc,t;s ~ould r~~sonably presume
the existence of a sufIicient mandate, may not have
invoked against him the inaccuracy of this presumption.

(4)

If amandate, which has been made publié pursuant to law
or usage, contains restrictions which are so unusual that'
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the other party should not have anticipated their
existence, they cannot be invoked against such party,
unless he had actual knowledge of them.

Art. 2876. - Genera! and Special Mandate.

(1)

A general mandate is the mandate which applies to all
affairs of the mandator and to all juridical acts, with the
exception of that which has been unequivocally excluded..

(2)

A general mandate does not extend to acts of disposition,
unless this has been unequivocally provided in writing.

(3)

A special mandate which has been granted in general
terms does not extend to acts .of disposition, unless this
has been unequivocally provided. Nevertheless a mandate
granted for aspecific purpose extends to all acts of
management ~md disposition which can serve to attain
this purpose.

Art; 2877. - Incapacity.
( 1)

The fact that a person is incapable of performing j uridical
acts for himself does 'not make him incapable of acting as
a mandatary.

'.

(2)

'A juridï"cal act perf0t:med by ä mandatary pursuant to a
mandate granted by an incapable is valid, void or
avoidable just as it would have been, had it been performed by the incapable person hiinself.

Art. 2878. - Two or More Persons.

(1)

(2)

f •

If a mandate has been entered into with two or more
mandataries, each of them is empowered to act
independently, unless it has been proviped otherwise. , .

. The mandataries are
mandator.
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solid~rily

liable

toward

the

\rt. 2379. -

Complete Mandate.

(1)

A mandator is bound by the juridical act which has been
performed in his name by the mandatary acting within
the limits ofhis powe

(2)

To the extent that the existence of intent, or defects of
.consent or the awareness of certain facts, or the absence
of these factors are relevant to the validity or to the
effects of a juridical act, consideration is given to those
factors as they relate to the mandator, the mandatary or
both, according to the part which each of them has played
in the -formation of the juridical act and in the
determination of its content.

Art. 2380. - Applicahility Mutatis Mutandis.

(1)

The provisions of this Chapter apply mutatis mutandis to
contracts other than mandate and pursuant to which one
party is obliged or entitled to perform juridical acts on
account of the other party, to the extent that this is not
contrary to the necessary implication of the provisions
involved, in connection with the nature of the contract.

(2)

The preceding sub-Ar~icle does not apply t.o contracts to
transport persons or things, or to have them transported.

Section 2. - Relationship hetween the Parties and with Third
Parties
Paragraph 1. - Obligations of the Mandatary to the Mandator

Art. 2381. - Reasonahle Care.
I •

r

I

• ~

In his activities the mandatary must exerClse the care of a
reasonable and prudent person.

Art. 2382. - Instructions.

(1)

The mandatary must follow timely and justifiabIe
instructions regarding the performance of the mandate.
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The mandatary who, upon reasonable grounds, is not
willing to perform the mandate according to the
instructions given to him, may, where the mandator
nevertheless holds him to those instructions, terminate
the contract for serious reasons.
Art. 2383.

\

~iInfonnation and

Account.

\

(1)

The mandatary must keep the mandator informed of his
, activities in performing the mandate, and he must notify
him without delay of the completion of the mandate, if the
mandator is unaware thereof.

(2)

The mandatary must render account to the mandator of
the manner in which he has performed his mandate.
Where, in performing the mandate, he has disbursed
moneys at the expense of the mandator, or has received
moneys to the latter's benefit, he must render account
thereof

Art. 2384. - Substitution.

Unless otherwise provided, a mandatary may grant his mandate to
another person only in the following cases:
(a)

where the power to delegate flows necessarily from the
nature of the juridical acts to be performed or is in
conformity with usage;
/'

(b)

where the delegation ,of the mandate is necessary in the
interest of the mandator who is unable to act himself;

(c)

where the mandate concerns property which is situated
outside the country in which the mandatary has his
domicile.

(d)

where mandate has been granted with consideration to a
person who exercises a profession or a business with the
mandator or in his service, to the extent that it results
from the mandate itself that he may have it performed by
others under his responsibility. The foregoing is without
prejudice to the liability of the mandatartY.

I

t,
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Art. 2385. - Conflicting Interests.
(1)

If a juridical act performed by a mandatary involves the
mandatary in a conflict of interests of which the other
party knew or could not have been unaware, the
mandator may annul the juridical act.

(2)

There is presumed to be a conflict of interest if:

(s)

(4)

(a)

the mandatary also acted as a mandatary for the
other party; or

(b)

the juridical act was with himself in his personal
capacity.

However, the mandator may not annul the juridical act if:
(a)

he had consented to or could not have been
unaware ofthe mandatary's so acting; or

(b)

the mandatary had disclosed the conflict of interest to him and he had not objected within a reasonable time.

A mandatary is not entitled to remuneration in his
relationship with the mandator in respect of whom he
acts in violation of the provisions of the preceding subArticles, and this without prejudice to the mandatary's
obligation to repair the damage suffered by that mandator
as a consequence thereo( There may be no derogation
from this provision to the detriment of a mandator.

Art. 2386. - Mandatary Acting as Co-Contracting Party of
Mandator.
(1)

A mandatary can only act as co-contracting party of the
mandator, if the content of the juridical act is so precisely
determined that conflict of interests between them is
excluded.

(2)

A mandatary who may only act in his own name can
nevertheless act as co-contracting party of the mandator,
if the content of the juridical act is so precisely
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determined that conflict of interests between them
excluded.
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(3)

If the mandator is a natural person who has granted the
mandate otherwise t~an in the course of a profession or
business, his written permission is required, upon pain of
annulment, for a juridical act in which the mandatary acts
as co-contracting par~y of the mandator.

(4)

The mandatary who ,acts as the co-contracting party of
the mandator, in aebordance with the preceding subArticles, retains his r~ht to remuneration.

I

!!

Paragraph 2. - Obligations of t:I1e Mandator to the Mandatary

Art. 2387. - Remuneration.

(1)

The mandator owes :remuneration to the mandatary, if
the latter has enteredI into the contract in the course of
his profession or busi?ess.
1

o

(2)

If remuneration is oVied but if the amount has not been
fixed by the parties, 1he mandator owes remuneration as
calculated in the habitual manner or, in the absence
thereof, areasonabie remuneration.
"'"

:

ï

Art. 2388. - Reimbursement of Expenses.

Je

To the extent that they
not included in the remuneration, the
mandator must reimburse the r,andatary for the expenses connected
with the performance of the man ate.

Art. 2389. - Ratification.
//

\
'\'

(1)

'"
\
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\
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Ajuridical act
red into by a person acting, without
, power or outsidé\+e scope of his power, as mandatary in
/ ~he. n.ame of an?th ,may be ratified by the latter and the
/ Jundlcal act wl11 en have the same effect as if it had
been performed pu uant to amandate.
Where a particular rmality is required for the granti~g
of a mandate to perfo a juridical act, the same formality
shall apply to the rati ation.
\
M

\

\

\

\

\

/

\
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(3)

Ratification has no effect, if at the time it is done,
third party has already let it be known that he consid s
the act to be invalid for want of mandate, unless this thi
party understood or lmder the circumstances ought t
have understood, at Ithe time of his acting, that n
suflicient mandate had:been granted.

(4)

A person who is directly interested can determine a
reasonable period for 1'atification by the person in whose
name the act has bee* performed. He does not have to
accept a partialor conditional ratification.

I

Rights granted by th1 manda;or to third persons before
the ratification, are respected.
j
Paragraph 3. - Rights and Opligations ofThir'd Parties

(5)

I
Art. 2390. - Disclosure of the Maniator.
I

(1)

A person who enters into a contract in the name of a
mandator yet to be named must disclose the mändator's
name within the period provided for.bj law, contract or
usage or, in the absènce thereof: v,rithin areasonabIe
period.
1

(2)

When he does not discl<;>se the name of the mandator in a
timely fashion, he is dee)!1ed to have entered into the
contract for himself, tiniess the contract produces a
different result.
.'

Art. 2391. - Liability of the Mandata

(1)

c '.

A mandatary who acts " thout power'()r who acts outside
the scope of his power, 'i.ling r~tificatiö~, is liable to pay
the third party such c01pensatlOn as wIll\~ace the third
party in the same positi9J1 as he would h.av~ '<leen in if the .'
mandatary had acted
power and wlthm t\e scope of I

"'r

H'..

his power

(2)

The mandatary shall}ot be hable, however, If the "-hir
party knew or oughtllo have known that the manda /y
had no power or
acting outside the scope of Is

·ils
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l
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I

power, or if the mandatary had fully communicated the
content of the mandate to the other party.

Art. 2392. - Proof of Mandate.

(1)

A party may refuse to accept a declaration made by a
mandatary, if he has forthwith asked the mandatary for
proof of the mandate and he does not receive without
delay proof in writing of the mandate nor confirmaticll
thereof by the mandator.

(2)

Proof of mandáte cannot be required if the mandator has
informed the other party of the mandate, if it has been
made public in a manner determined by law or usage, or if
it results from an appointment known to the other party.

Art. 2393, - Damage of Mandato.r.
If, in his own name, a mandatary has entered into a contract with
a third person who fails in the performance of his obligations, the third
person must, with respect to the manda~ary and within the bounds of
what otherwise results from toe law' with réspect 't'o his obligation to
repair damage, also repair the damage which the mandator has suffered
through the failure.
'
'.

Art. 2394. - Transfer of Rights of Mandatary to Mandator.

(1)

If a mandatary who has entered into a' contract with a
third person in his own name, does not perform his
obligations with respect to the' mandator or goes
bankrupt, the mandator can have those rights of the
mandatary with respect to the thifd person which are
susceptibleof transfer, transferred to him by a written
decléiratión to both of them, except to the extent that
'these rightsbelong to the mandatary in his mutual
relationship 'with the mandator.

(2) , The mandator nas" the sárile power if 'tlie third person
does not perform his obligations with respect to the
mandatary, unless the latter satisfies the mandator as if
the third person had performed his obligations.
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(3)

In the cases referred to in this artic1e, the mandatary
must inform the mandator, upon his request, of the name
of the third person.

Art. 2395. - Rights of third Person Exercised against Mandator.

(1)

If a mandatary who has entered into a contract with a
third person in his own name, does not perform his
obligations with respect to the third person or goes
bankrupt, the third person can exercise against the
mandator the rights resulting from the contract after
written notification to the latter and the mandatary, to
the extent that the mandator is correspondingly obliged
toward the mandatary at the time of the notification.

(2)

In the cases referred to in this artic1e, the mandatary
must inform the third person, upon his request, of the
name of the mandator.
Paragraph 4. - Termination of the Mandate

Art. 2396. - Tennination of the Contract by Mandatary or
Mandator.

(1)

The mandatary may terminate the contract at any time.

(2)

The mandatary who has entered into the contract in the
course of a profession or business, may only terminate the
contract for ~erious reasons, if it is valid for an indefinite
duration and if it is not terminated by accomplishment.

(3)

Without prejudice to artic1e 2388, a natural person who
has granted a mandate otherwise than in the course of a
profession or business, owes no reparation of damage
with respect to a termination. There may be no
derogation from this provision.

Art. 2397. - Other Causes ofTennination.

(1)

In addition to a termination pursuant to the preceding
Artic1e, mandate is terminated by:
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(a)

the death, the judicial interdiction or the
bankruptcy of the mandator, upon the proviso that
the death or the judicial interdiction terminates
the contract at the time when the mandatary
becomes aware thereof.

(b)

Revocation by the mandatory.

(c)

the death, the judicial interdiction
bankt:"uptcy of the mandatary.

or

the

(2)

Where the contract involves the performance of a
juridical act in the interest of the mandatary or of a third
person, it may be provided that it cannot be terminated
by the mandator, or that it will not terminate upon his
death or judicial interdiction. The former provision
includes the latter, unless a different intention is evident.
Where the contract contains such a provision, the other
party may assume that the requirements for the validity
of that provision have been fulfilled, unless the contrary
must be obvious to him. The Court, upon the request of
the mandator, an heir or the guardian of the mandator
may, for serious reasons, modify or render inoperative a
prov.ision as referred to in this sub-Article.

(3)

Where the mandate is terminated by the death or the
judicial interdiction of the mandator, the mandatary must
nevertheless do all that is required by the circumstances
in the interest of the other party.

(4)

Where the mandate is terminated by the death of the
mandatary, the heirs must do all that is required by the
circumstances in the interest of the other party, if they
have knowledge of the succession and the mandate.
Those in 'whose service or with whom the mandatary
exercised a profession or business have an analogous
obligation.

Art. 2398. - Authority after Termination by Death, Judicia!
Interdiction or Renunciation.

(1)

Notwithstanding the death or the judicial interdiction of
the mandator, the mandatary remains empowered to per649

form juridical acts which are necessary for the management of a business.

(2)

Notwithstanding the death or the judicial interdiction of
the mandator, the mandatary remains empowered to perform juridical acts which cannot be postponed without
causing prejudice. The same applies if the mandatary has
renounced the mandate.

Art. 2399. - Docurnents Evidencing aMandate.

(1)

After termination of the mandatary, the mandatary, upon
demand, must either give back the documents which are
evidence of the mandate or allow the mandator to note on
them that the mandate has been terminated. Where a
mandate is granted by notarial deed, the notary who is in
possession of the minute notes upon the request of the
mandator, the termination ofthe mandate on that minute.

(2)

A mandator who has reason to believe that a mandatary
will make use of a mandate despite its termination, may
request that the registrar óf the Court determine the
manner of publication of the termination of the mandate;
this termination is opposable to all upon publication.

Art. 2400. - Entitlement to Remuneration in Case ofTermination.

(1)

I

(2)

If the contract is terminated before the mandate has been
accomplished or the time for which it has been granted
has lapsed, and if the indebtedness for remuneration is
dependent upon the accomplishment or upon the lapse of
that time, the mandatary is entitled to part of the
to
remuneration
to
be
determined
according
reasonableness. In this determination, one takes account
of, amongst others, the activities already performed by
the mandatary, the benefit which the mandator derives
therefrom, and the ground upon which the contract has
been terminated.
In the case referred to in sub-Article (1), the mandatary is
only entitled to fuIl remuneration if the termination of the
contract can be imputed to the mandator, and if full
remuneration is reasonable faking into account all the
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circumstances of the case. The savings which result for
the mandatary from the premature termination, are
deducted from the amount ofthe remuneration.
(3)

There may be no derogation from this provision to the
detriment of a mandator who is a natural person who has
granted a mandate otherwise than in the course of a
profession or business.

Art. 2401. - Limitation ofRight of Action to Remit Documents.
A right of action against the rriandatary to remit documents which
he has obtained with respect to the mandate, is prescribed by the lapse
of five years from the beginning of the day following the one on which
his endeavours have terminated .
....

"

..

Art. 2402. - The End of Mandate in Relation to an Unknowing
Other Party. '

(1)

An event which has terminated the mándate may only be
invoked against the other party who had no actu<il knowledge of the termination of the mandate nor of the event
in the following circumstances:'
(a)

If the termination of th'e mandate or the event
which has terminatecJ it has been communicated to
the other party or has been made public in a
manner which, by virtue of law or common
opinion, justifies that the m.andator can set up the
termination of the ma~date against the other
party;

(b)

If the death of the mandator was generally known;

(c)

If the appoint~ent or employment that gave rise
to the mandate has been terminated in a fashion
apparent to third persons;

(d)

If the other party has obtained knowledge of the
mandate solely by means of a declaration by the
mandatary.
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(2)

A mandatary who continues to act in the name of the
mandator in the circumstances described in sub-Article
(1) is liable to pay damages to the other party who had no
actual knowledge of the termination of the mandate. The
mandatary is not liable if he didnot know nor ought to
have known that the mandate had been terminated.

Art. 2403. - Heirs ofthe Mandator.
A valid juridical act,' performed pursua'nt to the mandate and
despite the death of the mandator, binds the heirs of the mandator and
the other party as if the act had been performed during the lifetime of
the mandator.

Section 3. - Commission
Paragraph 1. - Commission to Buy or to Sell

Art. 2404. - Definition.
The commission to buy or to sell is a contract of mandate whereby
the mandatary, called the commission merchant, undertakes to buy or to
sell in his own name but on behalf of another person, called the
principal, goods, securities or other fungibIe things.

Art. 2405. - Measures of Preservation.

(1)

The commission merchant shall take all necessary steps
for the preservation of the goods sent to him on behalf of
the principal and safeguard the latter's rights against the
carrier when the goods seem to have been damaged or
their arrival has been delayed.

(2)

He shall forthwith notify these incidents to the principal,
as well as the fact that the goods have not arrived.

(3)

Such duties shall be carried out by a person
notwithstanding that he has not accepted the commission,
where the commission falls within his professional
activity.
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Art. 2406. - Sale of Goods.
Where there is a risk that the goods consigned for sale will
quickly deteriorate, the commission merchant may and, where it is in
the interest of the principal,.shall have them sold with the assistance of
the competent authorities at the place oftheir location.

Art. 2407. - Anticipated Payment.
The commission merchant shall act at his own risk where, without
the principal's consent, he pays the seller before delivery has taken
place.

Art. 2408. - Sale on Credit.

(1)

The commission merchant may grant time for payment
to the buyer where such is the custom of trade at the
place of sale and the principal has not given him contrary
instructions.

(2)

The commission merchant who grants time for payment
shall inform the principal as to the person of the buyer
and the period of time granted for payment.

(3)

Failing such notification by the commission merchant,
the transaction shall be deemed to be made on a cash
basis and the provisions of the following Article shall
apply.

Art. 2409. - Unauthorized Credit.

(1)

Where' the commission merchant grants time for
payment contrary to the instructions of the principal or
usage, the principal may demand immediate payment.

(2)

In such a case, the commission merchant may retain the
benefits he received in granting time for payment.

Art. 2410. - Guarantee Given by Commission Merchant.

(1)

The commission merchant shall be liable to the principal
for the payment or the performance of other obligations
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by the persons with whom he contracted where he 'acted
as del credere commission merchant.

(2)

Unless otherwise agreed, a commlSSlOn merchant
entrusted with the purchase or sale of securities shall be
deemed to be a del credere commission merchant.

(3)

A commission merchant entrusted with the purchase or
sale of goods shall be deemed to be a del credere
cornmission merchant where such is the custom of trade
in the place where he resides or ~here he guaranteed the
solvency ofthe persons with whom he contracted.

Art. 2411. - Del Credere Commission Merchant. -

(1)

. The del credere commission merchant is a guarantor
jointly liable with the person with whom he contracted.

(2)

He shall in all cases be liable to the principal for the
performance of the contract he entered into unless nonperformance was due to the principal's default.

Art. 2412. - Insurance..
The commission merchant shall not be bound to insure the goods
unless the principal instructed him to do so.

Art. 2413. - Remuneration ofCommission Merchant.

(1)

Where the remuneration of the commission merchant has
not been agreed upon between the parties, it shall be
fixed in accordance with the custom of the pIace where
the contract was entered' into by the commission
merchant.

(2)

Failing such custom, the Court shall fix it on the basis of
equity having regard to the work performed by the
commission merchant, the expenses he incurred and the
risks he assumed.

(3)

Where he acted as del credere commission merchant, the
commission merchant shall be entitled to a special
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remuneration to be fixed under the terms of the contract
or in accordance with usage or equity.
Art. 2414. - When Remuneration is'Due.

(1)

Thecommission merchant shall beo entitled to his
remuneration for aspecific transaction entrusted to him
where the transaction is completed or where failure to
complete it is due to a reason attributable to the principal.

(2)

He shall not be entitled thereto where the transaction
was not completed for other reasons, subject to any
contrary usage in the place ofhis professional activity.

Art. 2415. - Forfeiture of Right to Remuneration.

(1)

The right to remuneration shall be forfeited where the
commission merchant acts dishonestly towards the
principal.

(2)

It shall be forfeited in particular where he pretends that
he purchased at a higher price or sold at a lower price
than he actually did.

Art. 2416. - Outlays and Advances.

(1)

The commission merchant shall be entitled to be
reimbursed with interest all outlays and advances made
by him in good faith to carry out the transactions
entrusted to him by the principal.

(2)

Unless otherwise agreed, such reimbursement shall be
due to him notwithstanding that the transaction
entrusted to him could not be eflected.

Art. 2417. - Priority.

(1)

The commission merchant shall have a priority for the
payment of the sums due to him by the principal.

(2)

He may exercise this right on all goods in his possession
which he was instructed to buy or to sell on behalf of the
principal.
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(3)

He may exercise it on the momes he received from a
buyer for the principal.

Art. 2418. - Dealings on Own Account.

(1)

The commission merchant entrusted with the sale or
purchase of goods quoted on the stock exchange or
having a market value may, in the absence of contrary
instructions by the principal, effect the transaction as a
third party on his own account and conclude the contract
with himsel(

(2)

In such a case, he shall remain entitled to the
rem"uneration agreed up~n or resulting from usage.

(3)

The price fixed for the transaction may not be less than
the price intimated to him by the principal nor than the
price quoted on the stock exchange.or the market price.

Art. 2419. - Presumption.
Where the commission merchant who is himself entitled to act as
buyer or seller notifies the principal of the carrying out of a transaction
without naming the person with whom he contracted, he shall be
deemed to have assumed the obligations of buyer or seller on hisown
account. "

Art. 2420. - Termination of Commission.
The commissionshall not terminate where the principal or the
commission merchant dies, becomes incapable or is declared absent
where the heirs or representative of the principal or commission
merchant continue his commercial activity.
Paragraph 2. - Forwarding Contract

Art. 2421. - Forwarding Contract.
(1)

The forwarding contract is a contract whereby the one
person, called the commission merchant, shipper or
forwarder, undertakes to enter in his own name but on
behalf of another person, called the principal, into a
contract for the forwarding of goods.
"
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(2)

The rules governing the contract of commission to buy or
to sell shall apply to this contract. .

Art. 2422. - Insurance and Dealings on Own Account.

(1)

Unless otherwise agreed, the forwarder shall not be
bound to insure the goods.

(2)

He may himselfundertake to effect their transport.

(3)

In such a case, he shall have the same rights and duties as
a carner.

Chapter 5. - Publishing Contract
Art. 2423. - Definition.
A publishing contract is. a contract whereby a party, called the
author, assigns in whole or in part his incorporeal property rights in a
literary or artistic work to the other party, called the publisher, who
undertakes to reproduce or produce the work and to distribute it to the
public.

Art. 2424. - Obligation to Disclosè.
Where all or part of the work has already been assigned to
another publisher or has to the author's knowledge been ·otherwise
published, the au thor shall inform the publisher of this before the
contract is conc1uded.
Art. 2425. - Form of Contract.

A publishing contract is of no effect unless the author expressly
authorizes the publisher to reproduce or produce his work.
Art. 2426. - Assignment of Future Works. - 1. Conditions.

(1)

The assignment by the author of a work which he has not
yet executed shall be valid where it relates to a work or
works, sufficiently well-defined, which, in the estimation
of areasonabie person, the author can complete within a
period not exceeding two years.
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(2),

Where the,author has assigned his rights in future works
beyond this limit, he may at 'any time, notwithstanding
any provision to the contrary, terminate the contract and
ret~in the payments made.to 'him by the publisher.

. Art. 2427. - 2.

Pub!ish~r's Prior Rig/:lt.

(1)

An au thor who has terminated his contract shall be
!boun? to assign h~s rig~ts to the publisher in preference
to any other person for a period not exceeding five years
from
, the date oftermination ofthe contract.

(2)

He shall inform the publisher of such conditions as are
proposed to him by third parties for the acquisition of
these rights.
..
'} .' '..

(3)

Unless the publisher notifies the au thor 'within a
reasonable period whether he intends to avail himself of
. his prior right the right shalliapse.

Art. 2'428. .: Effect..

(1)

The contract shall transfer to the publisher the author's
copyright in his work insofar as the transfer is necessary
for the performance of thé contract.
::i..

(2)

In cases 'of doubt, the provisions of the contract shall be
interpreted in favor of the author.
.

Art. 2429. - Restrictive Interpretation.
The authorization given to the publisher to'deal with the work in
a certain mannel' shall be interpreted restrictively.

Art. 2430. - Authorized Methods of Dealing with Work.

(1)

However genëraL the terms of the contract, the publisher
shall acquire the right to deal with the work only by
those methods the parties had in view or ought to have
had in view when concluding the contract.

(2)

In this respect, regard shallbe had to the estimation of á
reasonable person.
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Art. 2431. - Modification and Translation.
Unless otherwise agreed, an authorization to reproduce or
produce a work is not an authorization to adapt it, to modify it or to·
authorize its translation.

Art. 2432. - Reproduction in another Medium.

(1)

Unless otherwise agreed, an authorization to reproduce
or produce a work in one medium is not an authorization
to repróduce or produce the work in anothèr medium.

(2)

Unless otherwise agre,ed, an authorization to broadcast a
work does not imply an authorization to record, by means
of a machine involving the fixation of sounds or image,
the work broadcast.

(3)

Unless otherwise agreed, an authorization to print a work
does n0t imply an authorization lo reproducé and publish
the text in a digital form by such means as a computer
disk, a CD-ROM, or the internet.

Art. 2433. - Separate and Complete W orks.

(1)

The right to publish the works of an .author separatei)'
shall not imply the right to publish them in the form of a
complete edition.

(2)

The right to publish thecomplete works of an au thor, or
a certain class of these works, shall not confer upon the
publisher the right to publish the single.works separately.

Art. 2434. - Author's Warranty.
The author shall warrant the publisher that he possesses and has
the right to assign the literary or artistic copyright which he transfers
to the publisher under the publishing contract.

Art. 2435. - Rights Transferred to the Publisher.

(1)

So long as the editions ",hich the publisher has the right
to issue are not out of print, the author may not dispose
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of the work or any part thereof to the publisher's
prejudice.

(2)

Contributions to a collective work, or articles, may not be
republished by the author before the expiration of th ree
years from the date when the first publication was
completed.

Art. 2436. - Conflict between Two Publishers.

(1)

Where the author, having assigned his rights to a
publisher, assigns· the same rights to another publisher,
the contract concluded with the latter publisher shall be
valid unless that publisher knew of the first contract.

(2)

The author shall make good the damage done to each
publisher.

Art. 2437. - Reproduction ofthe Work.

(1)

The publisher shall reproduce the work in an appropriate
form, without abridgements, additions or modifications.

(2)

He shall ensure publicity for the work and take the usual
steps to ensure its distribution.

(s)

He shall fix the selling price.

Art. 2438. - Author's Corrections.

(1)

The author may at any time make corrections or
improvements to his work, provided that they do not
prejudice the publisher's interests or increase his liability.

(2)

Where these corrections or improvements involve the
publisher in expense, the author shall indemnify him for
it.

Art. 2439. - New Edition.
Before issuing a new edition or a new impression, the publisher
shall give the author an opportunity to correct or to improve his work.
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Art. 2440. - Authorized Editions and Impressions.

(1)

Unless otherwise agreed, the publisher shall have the
right to publish only one edition of the work.

(2)

Where the contract fails to specify how many copies an
edition shall comprise, the publisher shall determine the
size of the impression.
'

Art. 2441. - Edition Out of Print.

(1)

Where the contract authorizes the publisher to publish
several editions or all the editions of a work, the author
may, when the last edition ofthe work goes out of print,
allow the publisher a period of one year within which to
issue a new edition.

(2)

The publisher sh~ll forfeit his rights if he fails to publish
a new edition within this period.

(3)

Any provision to the contrary shall be ofno effect.

Art. 2442. - Effect in the Case of Successive Editions.

(1)

Where the publisher is entitled to issue several editions,
the conditions agreed upon for the first edition shall be
deemed to apply to each subsequent edition.

(2)

The provisions of sub-Article (1) shall apply in particular
to the conditions relating to the author's remuneration.

Art. 2443. - Author's Remuneration. - 1. Princzple.

(1)

A person assigning a work for publication shall be
entitled to a remuneration unless there are circumstances
justifying the assumption that he agreed to forego any
remuneration.
'•

(2)

In the absence of agreement between the parties, the
remuneration due to the au thor shall be fixed by the
Court in accordance with equity.
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Art. 2444. - 2. Free Copies.
~hall

(1)

The au thor

(2)

The number offree copies shall be that determined by the
publishing contract or by custom.

(3)

In the absence of a contractual term or custom, the Court
shall fix the number in an equitable manner.

be entitled to free copies.

Art. 2445. - 3. Payment.

(1)

The author's remuneration shall be due as soon as the
work is ready for sale.
"

.

(2)

Where the parties have agreed that the author's
remuneration shall depend either wholly or partlyon the
expected sales, the publisher shall submit proofs of sale to
the au thor at agreed intervals.

(3).

Failing any agreement, the publishers account shall be
rendered to the au thor during the first month of each
year.

Art. 2446. - Loss of work. -

1.

Bifore Publication.

(1)

Where, after its delivery to the publisher, the work is
accidentally lost or destroyed before publication, the
publisher shall pay the author his remuneration.

. (2)

Where" the author has a copy of the lost work, he shall
place it at the publisher's disposal.

(3)

In other cases, he shall do the work again, against
reasonable compensation, if this can be easily done and
the publisher so.requests.

Art. 2447. - 2. A.fter Publication.

(1)

Where the edition made ready by the publisher is
accidentally lost or destroyed, wholly or partly, the
publisher may replace the lost copies at his own expense.
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(2)

The publisher shall replace the lost copieswhere he can
do so without unreasonable expense.

Art. 2448. - Lapse of Contract.

(1)

A publishing contract shalliapse where the author dies or
becpmes incapable before the work is completedor where,
without his fault, he is prevented from completing' it.

(2)

The death or incapacity of the publisher shall not
terminate the contract.

(3)

Where insolvency proceedings have been opened against
the publisher, the author may entrus't the work to another
publisher, unless he is given security for the performance
of those of the publisher's obligations which have not
been performed at the time whenthe insolvency
proceeding was opened.

Art. 2449. - Work Planned by Publisher.

(1)

Where several authors contribute to a work in
accordance with a plan laid before them by the publisher,
they may only claim the compensation agreed on.

(2)

The copyright belongs to the publisher.
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TITLEIV - CONTRACTS FOR THE PROVISION OF SECURITY
Chapter 1. - Suretyship
Art. 2450. - Principle.
Suretyship is a contract by which a person, the surety, binds
himselftowards the creditor to perform the obligation ofthe debtor ifhe
fails to fulfill it.

Art. 2451. - Consent of Debtor.
A suretyship may be given without any request from the debtor
for whom it is undertaken or without his knowIedge.

Art. 2452. - Form.

(1)

A suretyship shall not be presumed.

(2)

It shall be express and may not be extended beyond its
contractuallimits.

(3)

The contract of suretyship shall be of no effect unless it
~pe~ifies the maximum amount for which the suretyship
IS gIven.

Art. 2453. - Principal Obligation Void.

(1)

A suretyship may not be given except in respect of a valid
obligation.

(2)

An obligation resulting from a contract which, owing to
mistake or incapacity, is not binding on the debtor, may
validly be the object of a suretyship where the surety, on
undertaking the suretyship, was aware of the defect
pertaining to the debtor which vitiated the contract.

Art. 2454. - Limits of a Suretyship.
(1)

A suretyship may not exceed the amount owed by the
debtor, nor be contracted on more burdensome terms.
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(2)

It may be contracted in respect of part only of the
obligation and subject to less burdensome terms.

(3)

A suretyship which exceeds the amount of the obligation,
or which has been contracted on more burdensome terms,
is not void but merely reducible to the amount of the
primary obligation.

Art. 2455. - Future or Conditional Obligations.

(1)

A suretyship may be undertaken in respect of future or
conditional obligations.

(2)

.Where the time during which the surety is to be bound
has not been stipulated in the instrument creating the
suretyship, the surety may put an end to his undertaking
so long as the primary obligation is not yet due.

Art. 2456. - Extinction of Primary Obligation.

(1)

The surety shall be rèleased when the primary obligation
is extinguished for any'reason whatsoever.

(2)

The surety may set up. against the creditor all the
defenses available to the debtor, and the fact that the
principal debtor might have waived them cannot be set up
against him.

(3)

The fact that the obligation of the principal debtor is null
by reason of a defect in the latter's consent or of his
incapacity shall not affect the surety, where he bound
himself with full knowledge of these circumstances.

Art. 2457. - Substituted Performance.
The voluntary acceptance by the creditor of an immovable or of
any other asset in satisfaction of the primary obligation shall extinguish
the suretyship even though the creditor may subsequently be evicted.
Art. 2458. - Variation of Primary Obligation.

(1)

Contracts entered into between the creditor and the
principal debtor after the making of the contract of
suretyship may not increase the liabilities of the surety.
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(2)

Art.

24<59. -

The surety shall be released where. the creditor, without
his being expressly authorized to do so, allows time for
payment to the debtor.

Prescription.

Proceedings instituted against the principal debtor 'shall interrupt
the period of prescription as regards the surety.
.

Art.

24<60. -

'I'

I

•

,

Interest.

Unless otherwise agreed, where the obligation bears interest, the
suretyship shall secure the payment of the interest within the limits of
toe maximum
amount stated
in
the instrument of suretyship.
•
.
I

Art.

24<61. -

Legal Costs.

The surety shall be l\able, even b,~yond th~ limits of the maximum
amount stated in the instrument of suretyship, for the costs of any
actions brought against the principal debtor, provided he received
sufficient notice thereof enabling him to forestall them by performing
the obligation.

Art.. 24<62. - Exigihility of the Ohligation.
,

Art.

(1)

The surety may not be required to pay prior to the time
fixed for the performance of the primary obligation notwithstandif.lg that tpe obligation became exigible at an
earlier date owing to the bankruptcy of the debtor.

(2)

Where the primary obligation is exigible only aftel'
previous notice is given to the debtor; such notice shall
also be given to the surety.

(3)

The period of notice shall run as regards the surety from
the day he was notified.

24<63. -

(1)

Joint Suretyship.

Where the person undertaking the suretyship described
himself as joint surety, co-debtor, or used equivalent terms, the creditor may sue him without previously demanding payment from the debtor or realizing his securities.
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(2)

The relevant provisions of this Chapter shall apply to
joint suretyship.

Art. 2464. - Simple Suretyship.
(1)

Apart from the case mentioned in Article 2463, a surety
shall not pay the creditor unless the principal debtor fails
to perform his obligation.

(2)

The surety may demand that the creditor, before
requiring him to pay,. should discuss th<:; principal
debtor's assets and, in particular, realize the real
securities available.

Art. 2465. - Benefit ofDiscussion.

(1)

The creditor shall not discuss the principal debtor unless
the surety so requires as soon as he is first proceeded
against.
t

(2)

The surety may not claim the benefit of discussion where
the insolvency of the debtor has been judicially
established.
j

Art. 2466. - Assets to he Discussed.

(1)

A surety requiring discussion shall indicate the debtor's
assets to the creditor and advance sufficient money for
the costs of their discussion.

(2)

He may indicate such debtor's properties as are subject
to litigation, or situated outside the country of payment,
or hypothecated as security for the obligation but no
longer in the debtor' s possession.

Art. 2467. - Failure to Proceed.
Where the surety 'has indicated the assets as provided in Article
2466 and has supplied sufficient money for their discussion, the creditor

is answerable to the surety, up to the value of the assets thus indicated,
for an insolvency of the principal debtor due to the creditor's failure to
proceed.
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Art. 2468. - Summons to Proceed.

(1)

Where the primary obligation has fallen due, the surety
may demand that the creditor sue the principal debtor
within six weeks for the enforcement ofhis rights.

(2)

'The surety shall be released where the creditor fails to
comply with this summons or to continue the proceeding
with reasonable diligence.

Art. 2469. - Tender of Payment.

(1)

Where the primary obligation has fallen due, the surety
may require that the creditor accepts the payment from
him.

(2)

The surety shall be released where the creditor does not
accept such payment or refuses to transfer to the surety
the securities he enjoys.

Art. 2470. - Surety's Indemnity Claim.

(1)

The surety who has paid shall be indemnified by the
principal debtor, whether the suretyship had been giyen
with or without the latter's knowiedge.

(2)

S~ch indemnity claim shall apply to the principal, interest
and costs incurred.
.

(3)

The surety may claim to be refunded with such costs only
as he incurred since he notified the principal debtor of the
proceedings directed against himself

Art. 2471. - Damages.

(1)

The surety may claim damages from the debtor where it
was owing to the latter's fault or negligence that the
surety had to pay the creditor.

(2)

The amount of such damages shall be fixed in accordance
with the general rules on contract.
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Art. 2472. - Lapse of Indemnity Claim.
(1)

The surety has the right and the duty to set up against
the creditor all the defenses available to the principal
debtor unless they are excluded by the nature of his
suretyship.

(2)

The surety who fails to set up such defenses loses his
indemnity claim in so tàr as these defenses would have
relieved him of payment.

(3)

The provisions of sub-Article (2) shall not apply where
the surety can prove that he was .in ignorance thereof
without his fault.

Art. 2478. - Second Payment.

(1)

The surety shall lose his indemnity claim where the
debtor pays a second time because the surety failed to
inform him ofhis own payment.

(2)

He may claim from the creditor what the latter unduly
received from the debtor.

Art. 2474. - Subrogation.
(1)

(2)

~~ubrogated

to the rights of the
creditor to the extent ofhis payment to him.
The benefit of such subrogation, may not be waived
advance.
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Art. 2475. - Duties of Creditor.
The creditor shall hand over the documents of title to the surety
who pays him and perform such tormalities as will enable the surety to
exercise his remedy and realize the securities available to the creditor.

Art. 2476. - Impossibility ofSubrogation.
The surety shall be released of his obligation towards the creditor
where the surety's subrogation to the rights, hypothecs and priorities of
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the creditor can no longer be effected owing to the creditor's act or
omission.
Art. 2477.'- Debtor's Bankruptcy.

(1)

Where the debtor becomes bankrupt the creditor shall
prove in the bankruptcy.

(2)

He shall inform the surety of the .bankruptcy as soon as
he is aware of it.

(3)

Where the creditor fails to comply with these rules, he
shalllose his rights against the surety to the extent of the
latter's loss resulting from such failure.

Art. 2478. - Securities Due to Surety.

. .-

The surety, even before he has paid, may take action against the
debtor and demand securities from him where:
(a)

the debtor has been given notice to perform his
obligation;

(b)

the debtor has been declared bankrupt; or

(c)

either by reason of the losses the debtor has suffered or as
result of a fault commited by him the surety runs a
considerably greater risk fhan when he undertook the
suretyship.

.'

Art. 2479. - Counter-Sui-ety.
The counter-surety secures towards the surety the effec_tiveness of
his indemnity claim against the principal deotor.
' .
Art. 2480. - Secondary Surety~

(1)

A person may stand surety notonly for the principal
debtor but also for his surety.

..

(2)

,

The secondary surety shall be In the same posItlOn
towards the surety as a siinple surety is towa'rds the
principal debtor.
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(3)

Merger between the principal debtor and the surety shall
not extinguish the creditor's right of action against the
secondary surety.

Art. 2481. - Plurality of Sureties.

(1)

Where several persons became at the same time sureties
of the same debtor in respect of the same obligation, each
of them shall be liable as simple surety for his share and
as secondary surety for the shares of the others.

(2)

Where the sureties enteredo into their undertakings by
successive acts, he who bound himself in the second place
shall be held liable as secondary surety of the surety who
bound himself before him.

(3)

Where the sureties expressly bóund themselves as joint
sureties either with the' principal debtor or as between
themselves, each of them shall be answerable for the
whole debt, subject to contribution from the others
proportionate to their shares.

Chapter 2. - Contracts ofPledge
Section 1. - Contracts of Pledge in General
Paragraph 1. - Conditions for the Validity of the Contract

Art. 2482. - Defmition.

,
A contract of pledge is a contract whereby a debtor, the pledger,
undertakes to deliver a thing, called t~e pl~dge, to his creditor, the
pledgee, as security for the performance of an obligation.

Art. 2483. - Person Furnish~ng the Pledge.

(1)

A contract of pledge may be made between the creditor
and a third party to secure the obligation of another
person.

(2)

This third party is liable for depreciation ofthe pledge to
the extent that the security of the creditor is endangered
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by this depreciation and that he or a person for whom he
is responsible can be blamed therefore.

Art. 2484. - Obligation Secured.
(1)

A contract of pledge may be made in order to secure a
future or conditional obligation.

(2)

The obligation for which pledge IS gIven must be
sufliciently determinable.

Art. 2485. - Form of Contract.

(1)

The amount of the obligation secured or, when this
amount has not yet been determined, the maximum
amount tor which recourse may be taken against the
pledge shall in all cases be specified in the contract of
pledge or the contract shall be void.

(2)

Where the amount exceeds 5,000 Nakfas, the contract of
pledge shall not be valid except where it is evidenced by
writing and as from the day when such deed acquires
undisputed date.

Art. 2486. - Pledge.
(1)

The pledge may consist of a movable thing, a totality of
effects, a claim or another right relating to movable
property.

(2)

It must be susceptible of transfer.

Art. 2487. - A Share in Property.
A right of pledge on a share in property is established mutatis
mutandis in the same fashion and with the same effects as those provided
for the establishment of a contract of a right of pledge on that property.
Art. 2488. - Creditor's Possession.

(1)

The creditor shall be deemed to be in possession of the
pledge where the document of title without which the
pledge cannot be disposed of has been delivered to him.
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(2)

The provisions of sub-Article (1) shall apply in particular
where a voucher for goods warehoused, or the bill of
lading or way-bill in the case of goods in transport, has
been endorsed in his favor.

Art. 2489. - Possession by an Agreed Third Party.

(1)

The parties may agree that the pledge be delivered to a
third party acceptable to them both.

(2)

The rights and duties of such third party shall be as
prescribed by the provisions relating to the deposit of
movables or warehousing.

Art. 2490. - Debtor's Possession.

(1)

The furnishing of a pledge without dispossession of the
debtor may be made in such cases only as are expressly
provided by law.

(2)

In all other cases, the contract shall be of no effect where
it stipulates that the pledge shall remain with the debtor.

Art. 2491. - Regulation of Contract ofPledge.

(1)

The rules governing contracts of pledge are to be found,
in addition to this Chapter, in the speciallaws relating to
particular cases and forms of pledging or to the
institutions aU,thorized to lend against security.

(2)

The special rule~ governing the committal of goods in
warehouses are given above in the Chapter on
warehousing.
Par~graph 2 .. -

.

Rights and Duties of Pledger

Art. 2492. - Ownership of Pledge.

(1)

The pledger shall retain his rights on the pledge, save for
the restrictions. arising out of the contract of pledge.

(2)

He may dispose freely ofhis rights and may in particular
alienate the pledge or re-pledge it subsequently.
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.

Art. 2493. - Cost of Maintaining and Preserving the Pledge.
,

(1)

The pledger must reimburse the pledgeè for the expenses
which the latter has paid for preservation and
maintenance, including ch~rges attached to the pledge
that he has paid' for; the 'pledge'also serves' as' secutitj' for
the reimbllrsement,

(2)

The pledgee cannot claim from the' pledger other
expenses which he has incurred for the benefit of the
pledge, unless he has maae them with the consent of the
pledger;'
'"
'

(3)

the foregoing is without prejudice to the pledger's
liability arising from managemeritof the affairs of another
or from unjustified enrichment.

Art. 2494. - Abuse by Pledgee.
Where the pledgee fails to observe the provisions of the law in
respect of the pledge, the pledger may demand tha~ it be delivered to a
trustee.

Art. 2495. - Premature Payrnent ofthe Obligation.. :

(1)

The pledger may at any time demand the return of the
pledge by payi~g th.~ obligation secured by it.

(2)

Any stipulation to the contrary shall he ofno effect.

Art. 2496. - Pledge Furnished by

(1)

a Third Party.

Where the pledge has been furnished by a third party, no
contract between the creditor and the debtor made
subseqllently to the furnishing of the pledge may impair
the third party's position.
"

(2)

The pledger may set up against the creditor all the
defenses the debtor himself could have raised, without it
being possible to set up against him the' fact that the
debtor had waived them.
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Paragraph 3., - Rights and Dujies of Pledgee
Art. 2497. - General

Principl~.

(1)

The pledgee shàll have on his debtor's property the
rights of acreditor.

(2)

He shall in addition have on the pledge the particular
rights deriving from this Chapter.

Art. 2498. - Use ofthe Pledge.
The pledgee may not make use ofthe pledge without the pledger's
consent, except where such use is necessary for its preservation.

Art. 2499. - R~pledging.
A pledgee is not entitled to repledge the property pledged to him,
unless this power has been unequivocal1y gr'anted to him.

Art. 2500. - Fruits.

(1)

Where the pledge produces fruits, the creditor, or the
custodian of the pledge, shal1 col1ect them.
.

.

.

(2)

Th~ fruits shal1 b~come the property ofthe pledgee.

(3)

The value of the fruits produced by thè pledge shall be
applied successively to the expenses incurred for the
custody and preservation of the pledge, to interest and to
the capitalof the obligatiqn secured.

Art. 2501. - Action for Possession.

(1)

The pledgee as wel1 as the pledger are entitled to
institute actions against third persons to protect the
pledged property, provided that the one who does so
ensures that the other is joined in the action in a timely
manner.

(2)

The custodian of the pledge shal1 inform the pledgee and
.the pledger without delay of circumstances requiring the
institution of such actions.
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Art. 2502. - Third Partys Claim to the Pledge.
The pledgee may exercise the rights deriving from the contract of
pledge notwithstanding that the pledge has been delivered to him by a
person who was not áuthorized to dispose ofit.

Art. 2503. - Exception.

(1)

The owner ofthe pledge may take it back where he shows
that the pledgee knew or should have known, on the
making of the contract, that the other party was not
authorized to pledge the thing.

(2)

He mayalso take the pledge back by performing the
obligation secured by it.

Art. 2504. - Possibility of Rec1aiming Stolen Property.

(1)

The owner from whom the pledge' was stolen may
reclaim it from the pledgee in good faith.

(2)

Such claim shall be barred if it is not made within three
years from the time when th,e theft occurred.

Art. 2505: - Return of Pledge.

(1)

The creditor shall return the pledge to the pledger or to
the person designated by him, where the contract of
pledge is extinguished by payment of the obligation or
for ani other reason. '

(2)

Until the pledge is returned, he shall be liable for the loss
of or damage to the pledge in accordance with the
provisions' of Article 1972.

Art. 2506. - Priority.
. The pledgee may retain the pledge until monies due to him under
the provisions of this Chapter have been paid in full.
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Art. 2507. - Loss or Deterioration of the Pledge.
Where the pledge has been entrusted to his keeping, the pledgee
shall be liab~e for its loss or deterioration as provided in Article 1972
and 1973 of this Code.

Art. 2508. - Subrogation to Property Rights.
Where the pledge is lost or damaged for any reason whatsoever,
the pledgee's rights. shall apply to the compensation due for its
replacement from the person liable for the loss or deterioration or from
the insurer.
Paragraph 4. - Extinction of Contract ofPledge

Art. 2509. - Accessory Character of the Contract.
The contract of pledge shall be extinguished and the pledge shall
be returned wliere the obligation it secured is extinguished.

Art. 2510. - Indivisibility ofpledge.
The creditor may not be compelled to return the pledge or part
thereof until he has been paid in full, notwithstanding that the
obligation or pledge is divisible.
Paragraph 5. - Sale of Pledge

Art. 2511. - Commissoria Lex.

(1)

Any agreement, even subsequent to the furnishing of the
pledge, authorizing the creditor, in the event of nonpayment on the due date, to take possession of the pledge
or to sell it without complying with the formalities
required by law shall be ofno effect.

(2)

It may however be agreed, after the obligation has
become due, that the debtor shall make over the pledge to
the creditor in settlement of the obligation. Where the
pledge is encumbered with another right of pledge or is
under attachment, the cooperation of the other pledgee or
of the attachor is also required.
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Art. 2512. - Effect on Third Parties.

(1)

The contract of pledge shall not affect third parties unless
the pledge is in the possession of the pledgee, or the
person designated for the .purpose by the parties, at the
time when the pledgee invokes the contract.

(2)

The contract of pledge shall be of no effect where at that
time the pledge is still in the debtor's possession or it has
returned to his possessiol1 with the pledgee's consent or it
is in the possession of a third party from whom the
creditor cannot demand its return.

Art. 2513. - Default.

(1)

Before causing the pledge to be sold, the pledgee shall ,
unless otherwise stipulated, call upon the pledger to
perform his obligation and give him, to the extent that
this reasonably possible; due notice that, upon default, he
will cause the pledge to be sold.

(2)

Similar notice shall be gi~en to the third 'p~rty who has
furnished the pledge.

(3)

The notice must also be glven to other pledgees or
attachors of the pledge.

(4<)

The notice must indicate, as accurately as possible, the
sum for which the pledge may be redeemed. Redemption
can take place up to the time of salê, p'rovided that the
costs of execution which have already been incurred are
also paid.

Art. 2514. - Sale of Pledge.

(1)

Where, within eight days from the notlce provided in
Article 2513, no objection has been raised or the objection
is dismissed, the pledgee may cause the pledge to be sold
by public auction.

(2)

A pledgee or attachor with a lowel' rank can only sell the
pledged property subject to the higher ranking l'ights of
pledge.
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(3) .

Where the pledge is quot~d. on the market or at an
..exchange or has a cyrrel1t Rrice;,the pl~dgee may cause it
to b~ sold by priv,ate contra,ct through. the intermediary of
a person authorized to make such sales.
.

1

•

•

I

'

Art. 2515. - Limitation by the Court.
3' ~
~ . ,:! ".;«
The Court may, on the application of the pledger, limit the
. creditor's right to the sale of one of the pledges which is sufftcient to pay
off the pledgee..
I

•

Art. 2516. - Sale of Dehtor's Property at First.

(1)

If próperty of both the debtor and a third person has been
pledged to secure one arid the same debt, the third person
can demand from the creditor who proceeds to execution
that the property of the debtor be included in the sale as
weIl and that it be sold first.

(2)

Where for one and the same obligation two or more items
of property havé been pledged, one of which is
encumbered with another pledge which the creditor does
no.t have to respect in the execution, ,the other pledgee
has mutatis mutandis the same right as the one referred to
in sub-Article (1).

(3)

If the creditor refuses to comply with a demand based
upon sub-Article (1) and (2), the Court may rule upon this
'refusal, at the request of any interested party. The
request suspends exeeution.
I

Art. 2517. - Assignment of Pledge to the Pledgee.
The pledgee may apply to the Court to order that the pledge be
given to him in payment, to the extent of the amount due to him,
according to an expert valuation or" the current price of the pledge,
where it is quoted on the market or at an exchange.

Art. 2518. - Priority Right.

(1)

,"

The pledgee may be paid ou~ of the prpceed~ of the sale of
the pledge before all other creditors.
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(2)

In addition to the obligation specified in the contract of
pledge, the pledge shall secure the contractual interest
and legal interest on the obligation and the expenses
incurred for the custody, preservation or sale of the
pledge.

Art. 2519. - Limitation ofCreditor's Rights.
(1)

The pledgee may not enforce his priority right arising
out of the contract of pledge beyond the maximum
amount specified therein.

(2)

The pledgee may not enforce his priority right to obtain
security for another debt, even ifincurred subsequently to
the contract of pledge, owed to him by the debtor or
pledger.

Art. 2520. - Disposal of Proceeds.

(1) . The proceeds shall be attributed to the creditor to the
amount of the obligation due to him and shall be deemed
to have been paid by the pledger.

(2)

The balance of the proceeds shall be handed over to the
pledger.

Art. 2521. - Several Pledgees.

(1)

Where the pledge is encumbered with several rights of
pledge, the creditors shall be paid according to their rank.

(2)

The rank shall be determined by the dates on which the
various pledges were entered into.

Art. 2522. - Purchaser's Rights.
The purchaser of the pledge shall acquire the ownership thereof
free of any encumbrance.

Art. 2523. - Creditor's Liahility.
A creditor who sells a thing belonging to a third party which has
been duly pledged shall not be liable unless he knew or should have
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known, on the making of the contract, that it belonged to the third
party.
Section 2. - Pledging of Claims or other Intangibles

Art. 2524. - Relation ofPledger and Debtor.
The provisions governing the relations of a surety and principal
debtor shall apply to the relations between a third party who has
furnished a pledge and the principal debtor.

Art. 2525. -

Claims Not Established by Title.

(1)

The pledging of claims which are not established by a
title shall, regardless of the amount of the sum secured,
be executed in the form of a document specifying the
claim pledged and the maximum amount of the obligation
secured.

(2)

The pledging shall be notified, under pain of being
declared void, to the debtor of the claim which has been
pledged, or shall .be accepted by him in a document of
undisputed date.

Art. 2526. - Rights Not Established by Title.

(1)

The pledging of rights which are not rights of claims and
which are not established by a title shall be executed in
the forms prescribed for the transfer of the said rights.

(2)

A document of undisputed date, and adequately
specifying the right pledged and theobligation secured,
shall be required in all cases, under pain of nullity.

(3)

Nothing shall affect such special provisions as may
govern the pledging of some of suèh rights.

Art. 2527. - Acknowledgment of Debt.

(1)

Where the claim or right pledged is established by an
acknowledgment of debt or by another non-negotiable
instrument, such instrument shall be delivered to the
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pledgee or the' third party named m the contract of
pledge.

(2)

The pledging of claims and rights established by
negotiable instruments shall be carried out in accordance
with the provisions ofthe'Comrnercial Code.

Art. 2528. - Claims Producing Periodical Income. - 1. Extent cif
Pledge.
.

(1)

A pledge fo~mded ,o~ _a claim y~elding interest. Qr other
periodical income, such as a dividend, shall, unless
otherwise provided, apply only to current benefits to the
exclusion of those previously due.

(2)

Where . such accessory benefits are represented by
separate titles, they shall not be incluc!ed in the pledge
unless themselves committed in the form required by law.

.

Art. 2529. -2. Rights and Duties cifPledgee.

(1)

The pledgee shall collect the' interest on the claim
pledged with him and all other periodical payments due
from the debtor ünder his claim.' 11)'_ ,';:\

(2)

He sha:ll apply the proceeds successively to the expenses
due to himself, to interest and to, the capita! of the
obligation secured.

(3)

,The pledgèr m-ay not object to such payment.
,I

•

Art. 2530. - Preservatory Measures.
The pledgee shall take such steps as are necessary to prevent the
extinction ofthe claim or right pledged with him.
,.

J

Art. 2531. - Pledged Shares.
Pledged shares shall be represented at the annual general meeting
.of the company by the shareholder himself and not by the pledgee.
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Art. 2532. - Rights ofDehtor of Claim Pledged. ,

(1)

The debtor of the ~laim which has been pledged may set
up against the pledgee the defenses he is entitled to raise
against his own creditof.

(2)

Where he has accepted the pledging without reservation,
he may however not oppose the setting-off of a counterclaim which arose against his own creditor before' his
accepta~ce.

Art. 2533. - Collection of Ohligation Pledged.

(1)

The pledgee shall collect the obligation pledged with him
when it falls due.

(2)

However, where the pledger objects to such payment, the
debtor may obtain his release only by depósiting the sum
or the goods due from him.

'(3)

Sums of money or other fungibie things received in
payment shall be deposited in the place agreed upon by
the parties or, in the absence of such agreement, in a place
fixed by the Court. .

Art. 2534. - Sale of Claim or Right Pledged.
Where the obligation secured has become due, the pledgee may
cause the obligation or right pledged with him, or the goods received
from the debtor in payment, to be sold as provided in Section 1 of this
Chapter.

Art. 2535. - Reference to Preceding Section.
Anything relating to the pledging of claims or intangibles that is
not governed by this Section shall be governed by the provision of
Section 1 of this Chapter.

683

Chapter 3. - Iminovable Hypothees
Section 1. - Creation of Hypothee
Art. 2536. - Creation of Immovable Hypothee.
A hypothec may result from the law or a judgment or be granted
by a contract or other private agreement.

Art. 2537. - Legal Hypothee of Seller of Immovable.
Whosoever sells an immovable shall have alegal hypothec on
such immovable as a security for the payment of the agreed price and for
the performance of any other obligation laid down in the contract of
sale.

Art. 2538. - Legal Hypothee of Co-Partitioner.

(1)

A co-partitioner shall have alegal hypothec on the
immovables allotted to his co-partitioners in accordance
with the act of partition.

(2)

Such hypothec shall secure the payment of any
compensation in money that may be due to him or such
other compensation as may be due by the co-partitioners
where he is dispossessed of any property allotted to him.

Art. 2539. - Judicial Hypothee.

(1)

A Court or arbitration tribunal may secure the execution
of its judgments, orders or awards by granting one party
a hypothec on one or more immovables the property of
the other party.

(2)

The judgment or award shall specify the amount of the
claim secured by hypothec and the immovable or
immovables to which such hypothec applies.

Art. 2540. - Instrument Granting Ilypothec.

(1)

The contract or other agreement granting a hypothec
shall be ofno effect unless it is made in writing.
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(2)

It shall be ofno effect unless it specifies the amount ofthe
obligation secured or, when this amount has not yet been
determined, the maximum amount for which recourse
may be taken against the hypothec.

(3)

In the instrument creating hypothec the hypothecary
creditor must elect domicile in Eritrea.

Art. 2541. - Claim Secured by Hypothee.

(1)

A hypothec may be granted to secure any claim
whatsoever, whether existing, future, conditional or
contingent.

(2)

The obligation for which hypothec
sufficiently determinable.

IS

granted must be

Art. 2542. - Property Liable to Hypothee.

(1)

A hypothec may charge an immovable only.

(2)

Nothing shall affect the provisions of this Code or special
laws whereby certain kinds of movables may be
hypothecated.

Art. 2543. - Hypo,thecated Immovable.

(1)

Tl)e act granting the hypothec shall clearly specify the
immÓvable that is hypothecated.

(2)

Such act shall specify in particular the commune in which
the immovable is situated, the nature of the immovable
and, where appropriate, the number of the immovable in
the cadastral survey plan.

(3)

Where the immovable is situated in an area where there
is no cadastral survey plan, not less than two of its
boundaries shall be specified.

Art. 2544. - Conditions for Granting a Hypothee.

(1)

A hypothec may be granted by the debtor or by a third
person in favor of the debtor.
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(2)

A person may not secure his obligation by hypothec
unless he is entitled to dispose of the immovable for
consideration:

(3)

A third person may secure the obligation of another by
hypothec where he is entitled to dispose ofthe immovable
gratuitously.

Art. 2545. - Sanction.

(1)

A hypothec shall be of no effect where it is granted by a
person who is not entitled to dispose of the immovable as
provided in Article 2544.

(2)

It shall not become valid where the grantor subsequently
acquires the right to dispose of the immovable.

(3)

A hypothec shall be ofno effect where it relates to future
immovables. '

Art. 2546. - Ownership Evidenced by Title Deed.

(1)

A hypothec shall be valid where it is granted by a person
who is the owner of the immovable under a title deed
issued to him by the compete~t' autho'rities'. ' '

(2)

It shall be valid notwithstanding. that the title deed was
issued on the basis of an act which is annulled, unless the
person who avails himself of the hypothec is shown to be
in bad faith.

(3)

In such cases, the owner who discharged the hypothec
shall be compensated by an insurance fund created, in
accordance with administrative regulations, by means of
the fees charged on delivery of title deeds.

Art. 2547. - Registration Necessary.

,.

A hypothec, however created, shall not produce any effects except
from the time when it is entered in the registers of immovable property
at the place where the hypothecated immovable is situated.
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Art. 2548. - Manner of Making Registration.
Registration of hypothec shall be made according to the laws
issued in the Proclamation of Registration.

Art. 2549. - Costs of Registration.

(1)

Unless otherwise stipulated, the costs of granting a
hypothec and registration shall be borne by the grantor.

(2)

Whosoever has caused a hypothec to be registered for
useful purposes and has advanced the costs of registration
. ·shallbe refunded by the grantor.

Art. 2550. - Reduction of Claim..

(1)

Whe're the debtor or grantor nas paid' one fourth of the
debt, he may apply for the entry to be corrected
..
acc6rclingly.

(2)

The creditor shall give his consent'to'the 20rrection.

(3)

The fact that part of the obligation has been paid shall
not enable the grantor to require that part of the
hypothecated immovable he released.

Art. 2551. - Increase of Claim.

(1)

The amount of the claim as specified in the original entry
may t:l0t be in~reased ~y way of a correction made to such
entry.

(2)

A new entry sh~ll be required to secure such part of the
claim as is not covered by the original entry.

Art. 2552. - Time for Making Entry.

. (1)

An entry relating to a hypothec shall be of no effect
where. it is made aftel' a third party who is not liable for
the payment of the obligation has acquired the immovable
and.registere<;l h,is rights in the registers of immovable
property.
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(2)

An entry relating to an immovable shall- be of no effect
where it is made after an action for the attachment of the
immovable has been brought and entered in the registers
of immovable property or after the grantor has been
declared bankrupt.

Art. 2553. - Effect of Registration.

(1)

The registration of a hypothec shall be effective for ten
years from the day when the entry was made.

(2)

The effect of such registration shall continue where, prior
to the expiry of the period of ten years, a new entry is
made with a view to renewing the first registration.

(3)

In such case, the first registration shall be effective for ten
years from the ~ay when the new entry was made.

r

•

Section 2. - Effect of Hypothec
Art. 2554. - Principle.

(1)

Where the hypothecated immovable is attached by' the
creditors of the grantor, the hypothecary creditor may
demand to be paid, out of the proceeds of the sale of the
immovable, in priority to any other creditor.

(2)

Where the immovable has' been' sold by the granto~, 'the
hypothecary creditor may attach it in the hands of the
purchaser whose rights
have
been registered
subsequently to the registration ofthe hypothec.

(3)

The hypothecary creditor shall in addition have all the
rights of an ordinary creditor.

Art. 2555. - Prohibited Provisions.

(1)

Any provision whereby the hypothecary creditor may,
after the obligation has become due, appropriate or sell
the immovable without' due regard for the conditions
prescribed by law shall be of no effect, notwithstanding
.that such provision was made after the creation of the
hypothec.
'
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(2)

Provisions may however be made to the effect that the
grantor shall, after the obligation has become due,
transfer the ownership of the immovable to the
hypothecary creditor.

Art. 2556. - Jurisdiction.
Any action relating to the registration of a hypothec or the sale of
the hypothecated immovable shall fall within the exclusive jurisdiction
of the Court of the place where such immovable is situated.

Art. 2557. - Address for Service.

(1)

The debtor and the hypothecary creditor shall, on the
request of any interested party, specify an address for
service at the place where the sittings of the Court having
j urisdiction are held.

(2)

Where they fail to specify such address within thirty days
from having been required to do so, the Court shall
specify the place where serviceshall validly be made.

Art. 2558. - Curator.
The Court may, on the application of any interested party, appoint
curator
to a creditor whose name or domicile is unknown, wherethe
a
personal appearance of such creditor is required by law and urgent
decisions are to be made.
Paragraph 1. - Preferentiál Rights of Hypothecary Creditor

A. - Property to which Rights Extend
Art. 2559. - Integral Parts.

(1)

The hypothec shall charge the hypothecated immovable
together with its integral parts.

(2)

The hypothecary creditor may not enforce his rights on
such intrinsic elements or accessories of the hypothecated
immovable as have been separated therefrom and
transferred to a third party.
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(3)

In such cilse, he may only exercise the rights vested in
him by Articles 2565, 2566 and 2601 of this Code.

Art. 2560. - Improvements and Buildings.

(1)

The hypothec shall apply to any improvement mad~ on
the hypothecated immovable after the creation of the
hypothec and. to the buildings, plantations and crops
made on such immovable.

(2)

Whére the granior was not unde~ an obligation to make
these changes or additions serve as additional security for
the claim, he has the rigl-it to reniove' thein, provided that
he restore the thing to its original condition and that,
until this has been done, he provide 'security for the
depreciation upon demand.

(3)

The contractors who 'built the buildings or made the
improvements and the suppliers who supplied the
materiaIs, plants, seeds or. fertilizérs used in the
improvements, buildings, plantations or crops shall have
priority over hypothecary creditors on such part of the
proceeds of the sale of the hypothecated immovable as is
necessary to cover the costs of -the improvements,
buildings, plantations or crops made by them.

'(4)

-In cases of dispute, the Court shall settle the amount to
be paid in priority.

(5)

Where appropriate, the Court shall settle how such
amount shall be. distributed among contractors and
suppliers.

Art. 2561. - Rent.
(1)

Where the hypothecated immovable is leased, , the
hypothec shall apply to the rent having run from the day
when the immovable was attached.

(2)

The lessees and farmer-tenants may not validly pày the
rent to the owner of the hypothecated immovable after
they have been notifled .of. the attachment of the
immovable.
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Art. 2562. - Indemnities

Charge~ by

Hypothee. -

l~

Principle.

. (1)

The hypothecary creditor's right entails a r,ight o.f pledge
upon all claims for compensation which take the place of
the hypothecated immovable, including claims against the
person liable for loss or deterioration, against the insurer
or against the authority which has expropriated 'it.

(2)

This right of the pledge has preference over any other
right of pledge established on the claim.

Art. 2563. - 2. Consent rif Creditors to Payment.

(1)

Insurance or expropriation compensation, compensation
for damages and other compensation which take the place
of the hypothecated immovable may not be paid to the
grantor unless all the hypothecary creditors who have a
registered claim on theimmovable agree to such
payment. The insurer, the expropriating authority and
the person who is under the obligation to pay
compensation must consult the registers of immovable
property.

(2)

The grantor to whom such compensation is due shall
inform all registered creditors of the amount of and
reason for compensation and of the name and address of
the person liable to pay it.

(3)

The creditors shall be deemed to agree to the
compensation being paid to the grantor where they fail to
declare their objection to the payment within thirty days
from having received info.rmation as provided in subArticle (2).

(4)

The grantor may demand that any compensàtion not
exceeding one two thousand Nakfas be paid to him.

(5)

He may demand that any compensation be paid to him
where he undertakes to use it to rebuild or repair the
immovable and otlers to furnish sureties or securities
sufficient to guarantee that he will comply with his
undertaking.
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(6)

He may in any case require that compensation be paid
into the hands of a trustee appointed by the Court.

Art. 2564. - Hypothee of Bare Ownership.
A hypothec charging the bare ownership of an immovable shall,
upon the extinction of the usufruct, extend to the full ownership of such
immovable.

Art. 2565. - Reduction in Value oflmmovable. - 1. Due to Grantor.

(1)

Where the grantor who is himself the debtor, or a person
for whom he is responsible, intentionally or by negligence
reduces or endangers the value of the hypothecated
immovable, the hypothecary creditor may demand new
securities.

(2)

Where the grantor fails to furnish such securities within
the period of time reasonably fixed to him by the
hypothecary creditor, the hypothecary creditor may
demand that an adequate part of the obligation be
performed.

Art. 2566. - 2. Due to Third Party Acquiring the Immovable.
The hypothecary creditor may exerciseagainst the grantor the
rights mentioned in Article 2565 where the value of the hypothecated
immovable is reduced or endangered bya third party who has acquired
such immovable from the grantor.

Art. 2567. - 3. Other Cases.
The hypothecary credit<?r may not demand new securities nor that
part of the obligation be performed where the actual or possible
reduction in the value of ~he hypothecated immovable is due to causes
other than those specified in Articles 2565 and 2566.

B. - Priority qfHypothecs
Art. 2568. - Capita! of Claim.
The hypothec shall secure the payment to the hypothecary
creditor, in priority to other creditors, of the registered amount of claim.
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Art. 2569. - Interest.

(1)

Unless the contract of hypothec stipulates otherwise, a
hypothec securing one or more specifically determined
claims also serves as security for three years interest
owing on these claims by law.

(2)

A stipulation that a hypothec to secure one or more
specifically determined claims also serves as security for
interest for a period exceeding three years, without
reference to a maximum amount, is null.

Art. 2570. - Necessary Expenses and Insurance Premiums.
The hypothec shall secure the repayment to the hypothecary
creditor, in priority to other creditors, of the necessary expenses made
by him for the preservation of the hypothecated immovable and of the
insurance premiums due by the owner and which have been paid by the
hypothecary creditor.

Art. 2571. - Costs of Attachment Proceedings.
The hypothec shall secure the repayment to the hypothecary
creditor, in priority to other creditors, of the normal costs arising from
proceedings instituted by him for the attachment of the immovable.

Art. 2572. - Interest.
(1)

Interest shall r~n on the sums specified in Articles 25682571 from the day when the immovable was attached.

(2)

The hypothec shall secure the payment of such interest
until the immovable is sold by auction following
attachment.

c. - Plurality ofHypothecary Creditors
Art. 2573. - Principle.

(1)

Where several creditors have a registered claim on the
same immovable, they shall rank according to the time on
which they have registered their claim.
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(2)

No regard shall be had to the time on
became certain or exigible.

wh~ch

the clairps
. '

Art. 2574. - Creditors Registered at the Same Time.
Creditors whose claims have been registered at the same time
shall rank equally and be paid in proportion to the amount of their
claims.

Art. 2575. - Subrogation.

(1)

Any hypothecary creditor may pay a creditor having
prio.rity with ,the l consent of such c.r~dit9r or, 'Yher~ the
immovable is attached on the latter's request, without
such consent.

(2)

The creditor who has paid shall be subr.ogated to the
rights ofthe creditor whom he has paid. .
.

Art. 2576. - Change of Rank.

(1)

(2)

",
A deed entered in the registers may stipulate that a
hypothec will have a higher ran.k in respect of one or
more hypothecs upon the same property than ~rOU,ld
result from t~e time of its registration, provided that the
deed show that the title-holders of the other hypothec or
hypothecs consent to it.
Applying sub-Article (1) mutatis mutandis, it mayalso be
stipula'ted that hypothec and' another right in rem are
deemed to have been created in respect of each other in an
•order different from the one which actually occurred.

a

Paragraph 2. - Right to Follow Immovable
A. - General Provisions

Art. 2577. - Right to Transfer Ownership ofHypothecated
Immovable.

He whose immovable is hypothecated shall retain the
right to transfer the ,ownership the~eof
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(2)

Any provision to the contrary shall be of no effect.

,

Art. 2578. - Right of Hypothecary Creditor.

,

.~

1

The hypothecary creditor who has registered his hypothec prior
to the r~gistration of the deed evidencing the. transfer may attach the
immovab1e in the hands of the person who ~cquired it.

Art. 2579. - Effect on Original Debtor.

(1)

, The transf~r o'f the hypothecated immovab1e shall bring
no change in the ob1igations of the origina1 debtor.

(2)

The original debtot shal1 however be re1eased where the
person 'who ?-cquired the immovab1e has undertaken to
pay the debt, un1ess the hypothecary creditor informed
, the original debtor in writing that he wou1d continue to
hold him liab1e.

(3)

Such information shaIl, ,under pain 0[.105S of right, be
given within one year from the hypothec having been
informed of - the agreement
made between
the origina1
,
it.
- ' .
debtor and the person who acquired the immovab1e.
~

I

•

Art. 2580. - Indivisibility ofHypothec.

(1)

A hypothec is indivisib1e.

(2)

Where part of the hypothecated immovab1e is alienated'
or such immovab1e is divided, each part shal1 secure the
full payment of the obli~~tion.

(3).

Where the ob1igation which the.hypothec se,cures has two
or more creditors or debtors and the ob1igation is divided
between them, recourse against the who1e immovab1e
remains possib1e.
'

.

.

Art. 2581. - Creation of Rights in Rem on Hypothecated Immovable.

.

'

(1)

He ~hose immovab1e' is hypotJ"lecated shall retain the
right to charge it with an usufruct, seÎ"vitudes, hypothecs
or other rights in rem.
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(2)

Any provision to the contrary shall be ofno effect.

Art. 2582. - Rights of Creditor.
(1)

Registered rights in rem on a hypothecated immovable
shall not affect the hypothecary creditor where such
rights have been registered after the hypothecary creditor
has registered his hypothec.

(2)

The hypothecary creditor may cause the immovable to be
sold as though such rights had not been created.

(3)

Where the immovable is attached, the beneficiary of the
right in rem may demand that the value of such right be
paid to him in priority to creditors whose hypothec has
been registered subsequently to his own right being
registered.
.
B. - Position rifPerson Acquiring the Immovable

Art. 2583. - Attachment of Immovable. - 1. Assimilation ta Suretyship.
He who acquires a hypothecated immovable may, in his r~lations
with the hypothecary creditor, avail himself of the rights vested in the
surety by the provisions governing the contract of suretyship.

Art.. 2584. - 2. Improvements or Buildings.

(1)

He who has acquired a hypothecafed immovable and has
increased its value by making thereon improvements,
buildings, plantations orcrops, may require to be paid,
"out of the proceeds of the sale, an amount corresponding
to the increase in the value of the immovable since the
day when the transfer of ownership was registered.

(2)

Servitudes and other rights in rem which the person who
acquired the immovable had on such immovable prior to
acquiring it shall give rise to compensation, where they
cannot revive:

t

I

~

•
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•

t.

•

Art. 2585. - 3. Loss qfDeterioration qflmmovable.

(1)

He who acquires a hypothecated immovab1e shall not be
liab1e to the hypothecary creditor for the 10ss or
deterioration of the immovab1e.

(2)

He shall however be 1iab1e where such 10ss or
deterioration is due to his fau1t or neg1igence and occurs
after he has been informed that proceedings have been
instituted for the attachment of the immovable.

Art. 2586. - 4. Fruits.

(1)

He who acquires a hypothecated immovab1e shall not
account for the fruits he has collected prior to attachment.

(2) He shall cease to be the owner of such fruits on theday
when the immovab1e is attached in his hands.
Art. 2587. - 5. Actionfor Warranty.

(1)

Where the immovab1e is attached in the hands of the
person who acquired it, such person may bring an action
for warranty against the person from whom he acquired
the immovable.

(2)

He may bring such action notwithstanding that he
acquired the immovable gratuitously.

(3)

An action for warranty may not be brought where it is
~xpres~ly prohibited in writing by the deed evidencing
the transfer of ownership.

Art. 2588. - 6. Subrogation.

(1)

Where the immovable is attached in the hands of the
person who acquired it, such person shall be subrogated
to the rights ofthe hypothecary creditor.

(2)

He may not avail himself of such subrogation to the
detriment of third parties who have acquired for
consideration, from the grantor or surety, an immovab1e
intended to secure the ob1igation.
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Art. 2589. - 7. Appointment ifCurator.

.

(1)

He who acquired the immovable may, where he is not
personally liable for the payment of the obligation under
the hypothec, demand that. proceedings for attachment
instituted against him be discontinued.

(2)

In ·s~.ch case, he may appoint or cause to be appointed by
the C~urt a curator against whom the proceedings shall
b~ continued.
'
.

(3)

The curator shall reside or specify an address for service'
at the 'plac~ 'Y'here the sittings of the Court of competent
jurisdiction are held.

Art. 259,0. - Voluntary Performance of Obligation.

(1)

He who acquires a hypothecated immovable may pay a
creditor having a registered claim on such immovable
with the consent of such creditor or, where the
. immovable is attached on the latter's request, without
such consent.
t

(2)

.

In such case, he shall be subrogated to the rights of such
creditor and merger may not be raised against him.

.

.

Art. 2591. - Redemption of Hypothec. - 1. When Possible:

He who acquires a hypothecated immovable may redeem the
hypothec where he is not personally liabie tor the payment of the
obligation under the hypothec.
Art. 2592. - 2. Offer to Redeem.

He who intends to redeem the hypothec shall serve on the
registered creditors and on the person from whom he acquired the
immovable a document specifying:
(a)

the nature and time of the title byvirtue of which he
acquired the immovable and the time on which he
registered his rights; and
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(b)

any particulars necessary for identifying the immovable,
such as the place where such immovable is situated and
its number in the cadastral survey plan;

(c)

the price he paid for the immovable or its estimate value,
where he acquired it gratuitously;

(d)

an offer to pay such price or. value;

(e)

a list of the hypothecs registered on the immovable
together with the name of the registered creditors, the
amount of the claims and the time of registration of the
hypothecs; and

(f)

his address for service at the place where the sittings of
the Court of competentjurisdiction are held.
I •

Art. 2593. - 3. Offer May Not he Withdrawn..
( 1)

I

(2)

He who offèred to redeem the hypothec shall be bound by
his offer for a period of sixty days.
He may not withdraw his offer during this period unIess
all the persons to whom such offer was made agree to the
withdrawal.
"

Art.2594.-4.0fferAcap~~

(1)

The c~editors shall be deemed to accept the offer where
they do not reject it within sixty days from the day when
it was made.

(2)

The amount offered shall in such case be distributed
, amopg the creditors according to their rank.

Art. 2595. - 5. Offer Rejec~d.

(1)

Where a creditor refuses the offer, the immovable shall be
sold by public auction.

(2)

The creditors who have refused the offer shall advance
the costs of such sale by auction.
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Art. 2596. - 6. Costs cifSale by Auction.

(1)

The costs of the sale shall be borne by the purchaser,
where the immovable is sold at a price exceeding by ten
per cent the price offered under Article 2592.

(2)

In other cases, such costs shall be borne by the creditors
who rejected the offer of redemption.

Art. 2597. - 7. Timeftr Making OiJer.
No offer to redeem the hypothec may be made after proceedings
for attachment have been instituted and an entry to this effect has been
made in the registers of immovable property.

Art. 2598. - Sale of Grantor's Property at First.

(1)

If immovable property of both the grantor and the person
who has acquired immovable property has been
hypothecated to secure one and the same debt, the person
who has acquired property can demand from the
hypothecary creditor who proceeds to execution that the
property of the grantor be included in the sale as well and
that it be sold first.

(2)

Where for one and the same obligation two or more items
of immovable property have been hypothecated, one of
which is encumbered with another right· in rem which the
hypothecary creditor does not have to respect in the
execution, the holdér of that right in rem has mutatis
mutandis the same right as the one referred to in subArticle (1 ).

(3)

If the hypothecary creditor refuses to comply with a
demand based upon sub-Article (1) and (2), the Court may
rule upon this refusal, at the request of any interested
party.
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c. - Special Provisions Applicable to Surety
Art. 2599. - Presumption.
He who has hypothecated his immovable to secure the obligation
of another person shall be presumed not to have bound himself on his
other property.
Art. 2600. - Position of Surety.
Without prejudice to the provisions of Article 2601 and 2602, the
surety shall be assimilated to the person ,who acquires ,a hypothecated
immovable.
Art.

26~ 1. -

Loss or Deterioration of Imm<;lvable.

(1)

Where the surety or a person for whom he is responsible
intentionally or by negligence reduces or endangers the
value of the immovable hypothecated, the hypothecary
creditor may require him to produce new securities.

(2)

The hypothecary creditor shall have the same right
where the value of the immovable is intentionally or
negligently reduced or endangered by a third party who
acquired the immovable from the surety.

Art. 2602. - Other Differences.

(1)

Where the immovable is attached in his hands, the surety
may not bring an action against the person from whom
he acquired the immovable.

(2)

He may not require that proceedings for attachment
instituted against him be disconti!1ued.

(3)

He maY'not offer to redeem the hypothec.
"

Section 3. - Cancellation of Hypothee in the Registers
Art. 2603. - Grounds for Cancellation.
Any interested party may require the registration to be cancelled
in the registers of immovable property, inter alia where:
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(a)

the claim secured by the hypothec is extinguished;

(b)

the hypothecary creditor has renounced his hypothec;

(c)

the immovable hypothecated has been sold by auction and
the proceeds of the sale have been distributed among the
creditors; or

(d)

the amount accepted by the creditors in cases of an offer
ofredemption has been distributed among the creditors.

Art. 2604. - Hypothee ofUsufruct.

(1)

Any interested party may require the cancellation of the
registràtion"àf the· hypothec of an usufruct, where such
usufruct is extinguished.

(2)

The usufructuary may not renounce the usufruct to the
~etriment ofthe hypothecary creditor.

Art. 2605. - Renunciation of Hypothee.
Where the creditor renounce~ his hypothec, such
renunciation shall be of no effect unless it is made
expressly and in writing.

(1)

-

'.

(2)

••

A q

'·

Unless otherwise agreed, such renunciation shall not
~mply that th~ hypothecary creditor renol,lnces his claim.
Art. 2606. - Creditor Making Subrogation Impossible.
Where the hypothec applies to an immovable which is not the
property of the debtor, the cancellation of the registration may be
sought where the creditor, makes it, impossible for the owner of such
immovable to be subrogated to the rights ofthe creditor.
L

Art. 2607. - Conditions for Cancelling Registration.
,

•

•

1

~ ~

I

(1 )

No registration shall be cancelled unless the Court so
orders.

(2)

The Court shall order cancellation where the creditor
agrees in writing to the cancellation.
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Art. 2608. - Effect of Cancellation. ,

(1)

Where the registration is cancelled, such cancellation
shall benefit the creditors having registered their claims
1
after the .entry which is cancelled.

(2)

The owner may not grant a new hypothee to replace the
hypothee the registration of which has been cancelled.

Art. 2609. - Cancellation Made Without Good Cause.

(1)

Where a registration. has been .cancelled, .. such,
registration shall in no case revive, notwithstanding that
the cancellation was made without good cause.

(2)

The hypothee which has been cancelled without good
cause·shall be registered again.and shall be effective from
the day of the new registration.

(3)

Nothing shall affect th.e liability of the person who caused
the registration to be cancelled without good cause.

• ••

'J.
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TITLE V- ALEATORY CONTRACTS
Chapter 1. -' Annuities
Art. 2610. - Definition.
A contract for the constitution of an annuity is a contract by
which a person, the debtor, undertakes, gratuitously or for the
alienation of a thing or the assignment of capital, to make periodical
payments to another person, the annuitant, for a certain' time.
: I •

Art. 2611. - Instrument Evidencing the Debt.

(1)

A contract for the constitution of an annuity shall be
evidenced by a written instrument.

(2)

The annuitant lnay compel the debtor to supply him with
a new instrument evidencing the contract for the
constitution of an annuity if ni ne years have elapsed since
the date of the instrument which he possesses.
I

(3)

'

•

The new instrument shall be drawn up at the expense of
the annuitant.

Art. 2612. - Types of Annuity.
The annuity may be set up in perpetuity, for life, or for a fixed
term.

Art. 2613. - Beneficiaries of Annuity.

(1)

An annuity may be constituted for the benefit of a person
other than the person who furnishes the thing or capital
. to the debtor.

(2)

In such a case, the contract is not subject to the forms
required for gifts even though the annuity is received
gratuitously by the annuitant.

Art. 2614. - Payment of Arrears.
Unless otherwise agreed, the arrears of annuities shall be paid at
the end of each year calculated from the conclusion of the contract.
ï04

Art. 2615. - Reference to Rules Governing Loans.
The, provisions of this Code on loan of money and other fungibIe
things shall apply, mutatis mutandis, to the contract for the constitution
of an annuity.

Art. 2616. - Saving Clause.
Nothing in this Chapter shall affect the rules concermng
Government loans or loans issued by other public bodies.

Art. 2617. - Annuities Constituted other than by Contract.

(1)

An annuity may be constituted not only by contract but
also by will, judgment or law.

(2)

The provisions of this Chapter shall apply, mutatis
mutandis, to such an!1uit~es:

Section 1. - Perpetual
Annuity J1
, ,"Art. 2618. - Power to Redeem.
't

(1)

'f','

•

l t .

The debtor may redeem an annuitj set 'up in perpetuity
notwithstanding any provision to the contrary.
"

(2)

The parties may howevér agree that the redemption shall
not take place before the death of the annuitant or the
expiration of a period not to exceed ten years.

'(3)

They mayalso agree that the redemption shall only take
place after notice of one year given to the annuitant.

(4<)

Iflonger periods of time have been agreed, the maximum
periods provided. in sub-Article (2) and (3) shall be
substituted therefor.

.

'

Art. 2619. - Obligation to Redeem.
The debtor of an annuity set up in perpetuity may be compelled to
redeem it if:
(a)

he ceases to fulfill his obligations for two years; or
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(b)

he fails to f~rnish the lender ~ith the ~ecurity promised
by the contract or new security equivalent to that which
has failed; or

(c)

an insolvency proceeding has been opened for the debtor.
,

.

Art. 2620. - Capital Due in Case of Redemption.

(1)

In the case of redemption of the annuity, the debtor shall ,
pay the annuitant a sum corresponding to the
capitalization of the' annuity ,effected on the ,basis of the
rate of the legal interest.

(2)

Any stipulation increasing the liability of the debtor in
this respect shall be of no effect.

Section 2. - Annuity for Life or Fixed Term
Art. 2621. - Scope of the Contract; '. . t

(1)

"

1 .••",.

A life annuity is an annuity"payable fOf a duration limited
to the lifetime of one or several
persons.,
,
,

(2)

.

.

.

A fixed term annuity is an annuity payable for a duration
determined otherwise.

Art. 2622. - Life of a Person.

(1)

The . life annuity may be set up on the life of the
annuitant, of the debtor or of a third party..

(2)

Unless otherwise agreed; it shall be deemed to be set up
on the life of the annuitant.

Art. 2623. - Lives of Several Persons.
; ","I

(1)

A life annuity may be set up on the lives of several
persons.

(2)

It may al~o be stipulated to be revertible, on the death of
the annuitant, upon the life of another person.
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(3)

A life annuity constituted for the benefit of spouses is
presumed, on the death of either spouse, to be revertible
upon the life of t~e surviving spouse.

Art. 2624. - Case ofNullity.

(1)

The contract setting up a life annuity shall be of no effect
if none of the persons on whose lives the annuity is set up
is alive on the day the contract is concluded.

(2)

The revertibility clause shall IJe of no effect unless the
person on whose life the annuity is stipulated to be
revertible is alive on the day the contract is concluded.

Art. 2625. - Transmissibility.
Unless otherwise agreed, die annûity s'et up on the life of 'the
debtor or of a thirdyarty shall passto the heirs of the annuitant.

Art. 2626. - Usurious Rate of Arrears.

(1)

If the life" annuity is set up ,in exchange for payment of a
capital sum, the arrears 'due by the debtor shall not
exceed twent).' per 'cent ofthis capitaL

(2)

They shall be at the rate of twelve per cent if a higher
rate has not been fixed in writing or a rate exc~eding
twenty per cent has been fixed."
.

Art. 2627. - Avoidance of Contract.
The annuitant may avoid the contraét if the debtor does not give
him the security stipulated for its performance.

Art. 2628. - Non-Payment of Arrears.

(1)

Mere failure in the payment of arrears of the annuity .is
not a ground for the annuitant tb require the repayment
of the capitalor the return of the things alienated by him.

(2)

In addition to a claim for any amount due, the annuitant
is only entitled to seize and sell the property of his
debtor, and to require or order the setting aside of a
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sufficient amount, from the proceeds of the sale, to ensure
payment of the annuity or to require that the debtor be
replaced by an authorized insurer.
Art. 2629. - Absence of Power to Redeem.

(1)

(2)

The debtor may not perform his obligation to pay the
annuity by offering to repay the capital and by
renouncing to claim the recovery of the arrears paid.
He shall pay the annuity during the whole life of the
person or of the persons on whose life or lives the annuity
has been set up, whatever the length of the life of these
persons and however onerous the payment of the annuity
may become.

Art. 2630. - Substitution of Insurer.

(1)

The debtor may appoint an authorized insurer to replace
him, by paying him the value of the annuity.

(2)

The annuitant may not object to the substitution, but he
may require that the purchase of the annuity be made
with another insurer, or he may contest the determined
capital value or the value of the annuity arising from that
capital.

Art. 2631. - Accrual of Arrears.

(1)

The life annuity shall accrue to the annuitant In
proportion to the number of days that the person on
whose life it is set up has liv~d.

(2)

If it has been agreed that it will be paid in advance, the
arrears shall accrue from the day when the payment was
to be made.
.

Art. 2632. - Assignment and Attachment.

(1)

Unless otherwise agreed, the annuitant may asslgn his
rights.

(2)

He who sets up an annuity gratuitously in favor of a third
party may stipulate at the time when he sets up the
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annuity that it cannot be seized by the creditors of such
third party.
.
.

Art. 2633. - Proof of Claim.
The annuitant of a life annuity may only demand the arrears by
proving his existence or that of the person on whose life it has been set
up.

Art. 2634. - Annuity Due by Virtue of Insurance.
Nothing shall affect the rules governing the contract of insurance,
if the life annuity is due by virtue of a contract of insurance.

Chapter 2. - Insurance
Section 1. - General Provisions

Art. 2635. - Definitions.

(1)

A contract of insurance is a contract whereby an insurer
undertakes against payment of one or more premiums to
pay to the insured or other beneficiary a sum of money if
a specified risk materiàlizes.
-

(2)

The contract of insurance shall be evidenced by a
document called an insurance policy.

(3)

A person with an insurable interest who enters into a
contract of insurance is a subscriber to the policy.

Art. 2636. - Scope of this Chapter.

(1)

The provisions of this, Chapter govern the insurance
against loss, damages to properties, liabilities and
insurance of persons.

(2)

This Chapter does not cover credit insurance or contracts
for reinsurance.

(3)

The relevant provisions of the Maritime Code govern any
contract of insurance having as its principal object to
guarantee a maritime risk, including collateral risks.
709

Art. 2637. - State Insurance Business.
Except as otherwise provided by law, iDsurance ,business requir~d
or administered by the State shall be gover~ed by the provisions of this
Chapter.

Art. 2638. - Persons Engaged in I':'surance Business.
The conditions on which ' natural persons or. business
organizations may carry on insurance business as principals or agents
shall be provided by law.

..

Art. 2639. - Insurance Not a Game or Wager.
.

;

"

I

The provisions of the Chapter on "Games and Wagers" shall not
apply to contracts ofinsuran'ce covered'by this Chapter.

Section 2. - Provisions Applicahle to all Forms of Insurance
Paragraph L/- Formation ~nd Content of Insurance
Contract
,.1
p " .

• •

1,.

r

Art. 2640. - Formation of Insurance Contract.

(1)

Unless the policy provides otherwise, a contract of
insurance shall come intoforce on the day when the
insurer signs the policy.

(2)

The policy may- provide that the contract of insurance
shall not come into force until the first premium has been
paid.
" "

-Art. 2641. - Evidence of Insurance Contract.

(1)

A contract of insurance is not enforceable unless the
contract is evidenced by a ,written insurance policy.
,

(2)

The policy may only be va ried by writ'ten documents
calIed endorsements.

(3)

An insurer may not invoke repres~n,tations or conditions
not written in the policy or an endorsement.
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Art. 2642. - Provisi(;mal Coverage.
If the insurer issues receipt of the payment of premium, this shall
be considered as evidenèe of provisionalcoverage of insurance.

Art. 2643. - Information to De supplied by Insurer.
Before the contract of insurance is conc1uded the insurer shall
provide to the applicant a written statement of the rates and thc
insurance coverage, together with a copy ot the unsigned policy.

Art. ~644. - Particulars in Insurance Policy.

(1)

The insuraqce policy shall show:

(a)

the place, date, and identifying number, if any, of
the, policy;

(b)

the names and addresses of the parties to the
contract ofinsurance;

(c)

the names and addresses of the beneficiaries or, if
they are not determined, a means to identify them;

(d)

thé pers~n, property or liability insured;

(e)

the nature of the risks insuredj

(f)

the
amount of the coverage;'
,

(g)

the amount, time and man,ner of payment of the
premlUmSj

(h)

the time from which the risks are covered and the
term ofthe coverage; .

(i)

territoriallimits, if any, of the coveragej and
the law applicable to the contract of insurance.

(2)

The insurance policy may contain other particulars.
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Art. 2645. - Effect Given to Certain Clauses in Policy.

(1)

Any clause in a policy which excludes or reduces
coverage is effective only to the extent that the clause is
clearly stated under an,appropriate heading.

(2)

Any clause which purports to release the, insurer from his
obligations if the ·law is violated is effective only to the
extent the violation is a~ offence under the Penal Code:

(3)

Any clause by which the insured consents, in case of 10ss
or damage, to assign thè claim to the insurer is effective
only to the extent the rights assigned are no greater than
the insurer would have under the rules on subrogation as
provided in the Civil Code.

Art. 2646. - Delivery of Policy and Application.

(1)

The insurer shall provide the signed policy to the insured,
together with a copy of any written application form
submitted by the insured or on his behalf

(2)

If there is a discrepancy between. the policy and the
application form, ~he terms of the application prevail
unless the insurer indicates the discrepancies to the
insured in a writing delivered to the insured before or at
the time the contract of insurance comes into force.

Art. 2647. - Policy to Named Person or to Order.

(1)

The policy may be in the name of a specified person or to
order.

(2)

The insurer may set up against an assignee or endorsee
the defenses which he could have set up against the
insured.

Art.,2648. - Modification or Rene~al ofPolicy.

(1)

A policy may be modified or renewed
provided by the provisions of the policy.
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In

the manner

(2)

Notwithstanding any provision to the contrary, a policy
other than a life insurance policy shall be modified or
renewed if the insurer does not reject a written
application to modify or renew a policy within fifteen
days after the insurer receives the application.

(3)

Any endorsement to the policy providing for a reduction
of the insurer's liability or an increase in the insured's
obligations, other than an increased premium, shall be of
no effect unless the policy holder consents to the change
. in writing.
Paragrilph 2. - Representations

Art. 2649. - Statements in Application for Insurance.

(1)

An applicant for insurance shall state material facts
known to him and which are likely to assist the insurer to
appreciate fully the risks he undertakes to insure.

(2)

An insurer may require any insured person, if different
from the applicant, to make a similar statement.

(3)

An insurer may .not invoke an imprecise response to a
question expressed in general terms in an application
form.

Art. 2650. - Concealment of Facts and False Statements.

(1)

The policy shall be of no effect if the insurer proves that
the applicant Q! ins!-,red person knowingly concealed facts
or made , false statement and such concealment or false
statements caused,the insurer wrongly to appreciate the
risks to be---insured so that, had he known the truth, the
insurer wol.lld not have entered into the policy or would
have imposed tèrms less favorable to the applicant or
insured persèm.

(2)

In cases covered by sub-Article (1), the insurer is entitled
to retain all premiums paid.
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Art. 2651. - Counter-Evidence.

(1)

Notwithstanding any provision to the contrary, the policy
shall remain in force if the applicant or insured person
proves that he acted in good faith.

'.. • (2)

If the insurer discovers ,the concealment or false
statements before the risk materializes, he may terminate
the policy by giving one month's notice or may maintain
the policy and increase the premium.

(3)

If the insurer discovers the concealment or false
statements after the ri~k has materialized, he may reduce
the suin to be paid tö accou~t" for the difference between
the premiums actually paid and the premiums which
ought to 'have been p'aid. had the applicant or insured
person not concealed the facts or made no false
statements.
Paragraph 3. ,- Rights and Duties 9fthe farties

Art~ 2652. ' .

Duty of Insurer to Pay Agreed Sumo
I

,

.

•

(1)

When 'a risk materializes or 'payment is due under the
contract of insurance, the insurer shall pay the agreed
sum at the times specified in the policy...

(2)

The liability of the insurer under the contract of
insurance shall not exceed the amount specified in the
.policy.

(3)

The insurer is solely responsible for the payment of the
agreed sum even if the insurer has entered into a contract
ofreinsurance with respect to that policy.

, Art. 2653. -Payment of Premiums.
t~e

(1)

The insured shall pay
specified in the policy.

(2)

Notwithstanding any provision to the contrary, the policy
shall not terminate as of right when the premium is not
paid in due time. The insurer shall demand payment.
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agreed py;emium at the time

(3)

Notwithstanding any provision to the contrary, the policy
shall be suspended after one month from a demand under
sub-Article (2) where the premium is not paid.

(4)

Where the period of one month has expired, the insurer
may claim payment of the premium or require the
termination of the policy.

(5)

Where the premium is paid, the policy shall re-enter into
force on the day ofpayment.

(6)

The provisions of this Article shall not apply to life
msurance.

Art. 2654. - Material Increase of Risks.

(1)

If the risks covered by the policy increase materially the
insured shall notify the insurer not later than fifteen days
after the occurrence increasing the risks, if the occurrence
is caused by the insured, or not later than fifteen days
after the insured learned about the occurrence. The policy
may not shorten these periods.

(2)

Not later than fifteen days after being notified of the
increase of risks, the insurer shall decide whether to
terminate the policy or to maintain it with an increased
premium. If the insurer does not decide within this
period, the insurer shall be deemed to have decided to
maintain the policy.

(3)

If the insured fails to notify the insurer, conceals facts or
makes false statements, the provisions of Article 2650 and
2651 shall apply.

(4)

The risks shall be deemed to have increased materially if
the insurer, had he known' the facts at the time when he
signed the policy, would not have entered into the
contract of inSUl"anCe or would have insisted on terms less
favorable to the insured.

(5)

The provisions of this Article' shall ,not apply to life
lnsurance.
. ,I' ,
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Art. 2655. - Notification ofOccurrence of Risk.
Unless prevented by force majeure the insured shall notify the
insurer of any occurrence of a risk covered by the policy not later than
five days after the insured learns about the occurrence. The policy may
not shorten this period.

Art. 2656. - Insolvency.

(1)

The contract of insurance shall not terminate
automatically if an insolvency proceeding is opened with
respect to an insured. The insolvency trustee shall be
substituted as the beneficiary of the policy and shall be
liable for the payment of premiums.

(2)

Either the insolvency trustee or the insurer may
terminate the contract of insurance within three months
after the insolvency proceeding is opened.

(3)

Unless otherwise provided by law, the contract of
insurance shall terminate automatically one month after
insolvency proceedings are opened with respect to the
msurer.
Paragraph 4. - Prescription Period

Art. 2657. - Prescription.

(1)

Except as provided in sub-Article (2) and (3), any claim
arising out of a con!ract of insurance shall be barred after
two years from the day when the insured risk
materialized.

(2)

In case of concealment of facts or false statements, the
period of prescription shall run from the day when the
insurer learned about the concealment or false statement.

(3)

In case of a claim, the periad of shall run from the day
when the c1aimant learned the insured risk had
materializecl if the c1aimant proves the date on which he
learned about the claim.
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(4<)

The policy may not provide for shorter periods than
those provided in this Article.

Section 3. - Insurance against Damages
Paragraph 1. - Property Insurance

Art. 2658. - Definition.

(1)

A contract for propertyinsurance is a contract of
indemnity under which the insurer agrees to indemnify
the insured if a specified risk of loss or damage to the
property covered by the policy materializes.

(2)

The'insurer's obligation to indemnify shall not exceed the
lower of the market or insured value of the property
covered by the policy on the day the loss or damage
occurs.

Art. 2659. - Insurable Interest.

(1)

Any person interested in the preservation of the property
may insure it. Any direct or indirect interest in a risk may
be insured.

(2)

The insurable interest must exist at the time of the loss
or damage but it need not exist throughout the duration
of the contract of insurance.

(3)

The insurance of property in which the insured has no
insurable interest is of no effect.

Art. 2660. - Risks Covered.

(1)

Unless the policy provides otherwise, the insurer shall
indemnify the insured against risks arising from
tortuitous events or from the.negligence ofthe insured.

(2)

The insurer shall indemnify the insured against losses or
damages due to the fault of persons for whom the insured
is responsible regardless of the nature or gravity of the
fault committed.
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(3)

Notwithstanding any prOVIslOn to the contrary, the
insurer shall not indemnify against risks arising from the
intentional fault of the insured.

Art. 2661. - Risks Excluded.

.'

.

(1)

The insurer is not liable to indemnify for damage
resulting from natural loss, diminution or' losses
sustained by the property caused by an inherent defect in
or the nature of the property.

(2)

Unless the policy provides otherwise, the insurer is not
liable to the extent that the insurel' proves that the loss or
damage was caused by an international or civil war
(whether declared or not), terrorism, strikes, riots or civil
commotion, spontaneous combustion, explosives, ionizing
radiation, radio activity contamination, and any nllclear
fuel or waste or nuclear weapons assemblies.

,
.

Art. 2662. - Loss Caused by Risk Not Covered:

The policy shall terminate automatically if the property insured is
lost as a result of a risk not covered by the policy.
Art. 2663. - Property Underinsured.

Unless the policy provides otherwise,' if on the day the loss or
damage occurs the property insured is of a vallIe greater than the
amount for which it is insured, the insured shall be deemed to be his
own insurer for the difference and shall share proportionately in the 10ss
or damage.
Art. 2664. - Property Overinsured.

(1)

If the compensation provided in the policy exceeds the
value of the property insured and there has been fraud on
the part of either party, the other party may terminate the
policy and may in addition claim damages.

(2) .

If there has been na fraud, the policy shall remain in force
but only to the extent of the actual value of the property
insured.
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(3)

If the insured reduces the insurance coverage, the insurer
shall adjust the premiums to be paid to reflect the new
coverage but he shall be entitled to retain all premiums
paid prior to the reduction.

Art. 2665. - Cumulative Insurance.

(1)

When several insurers have insured the same property
against the same risk so that the property is overinsured,
each insurer may,' if there has been fraud on' the part of
the insured, terminate the policy and may in addition
claim damages.

(2)

If there has been no fraud, each insurer shall, when the
risk materializes, pay compensation in proportion to the
value insured by him.

Art., 2666. :.. Nullity ofPoÎiêy.

(1)

The policy shall be of no effect if, at the time when the
contract of insurance comes into force, the property has
already been lost or is no longer exposed to a risk.~ The
insurer shall refund the premiums paid to the insu.red~.

(2)

Any party in bad faith may be liable for damages.

Art. 2667. - Subrogation of Insurers.

(1)

To the extent he has paid the agreed compensation, the
insurer is subrogated to the claim of the insured against
third parties who caused the damage.

(2) ,

If the insured makes subrogation under sub-Article (1)
impossible, the insurer m'ay be relieved in whole or 111
part of his liability to the insured.

(3)

Notwithstanding any provIslOn to the contrary, the
insurer may not claim against the ascendants,
descendants, mandataries or employees of the insured nor
against persons living with him, unless such persons have
acted maliciously.
719

Art. 2668. - Death of Insured.

(1)

Notwithstanding any prOvISlOn to the contrary, if the
insured dies the policy shall continue with his heirs
automatically substituted as parties to the policy.

(2)

Either the heirs or the insurer may terminate the policy
within three months from the insured's death.

, ,<

"

Art. 2669. - Assignment of Property Insured.

(1)

Notwithstanding any provision to the contrary, if the
property insured is transferred the policy shall continue
,;"ith the assignee automatically substituted as a party to
the policy.
.

(2)

One month after the assignment the policy shall
terminate automatically, unless within that month the
new insured declares that he wants the policy ti:> continue.
In that case the insurer may terminate the policy within
two months after that declaration, with a period of notice
of one month.

Art. 2670. - Rights ofSecured Creditors.

(1)

Notwithstanding any provision to the contrary, if pledged
or hypothecated property is insured, the insurer shall pay
compensation to th~ pledgee or hypothecary creditor.

(2)

The pledgee or hypothecary c~editor may claim directly
from the insurer who may set up the defenses which he
could have set up against the in~ur:ed. .

(3)

Payments made in good faith by the insurer to the
insured in ignorance of the pledge or hypothec shall
extinguish the insurer's obligation.
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Paragraph 2. - Liability Insurance

Art. 2671. -

Definition~

(1)

A contract of liability insurance is a contract to indemnify
the insured for the pecuniary consequences of his liability
, for damage to another person.

(2)

Civil liability, whether contractual or extra-contractual,
may be covered by liability insurance,

Art. 2672. - When Insurer Liable.
The insurer who insures a liability for dámages shall not be
obligated to pay compensation until a third person damaged by the
insured makes a claim against the insured with a view to amicable or
j udicial settlement of the claim,

Art. 2673. - Liability Admitted.

(1)

An insurer is not bound by an admission of liability or an
offer of compromise made by the insured without the
insurer's consent.

(2)

Admission of a fact does not amount to admission of
liability.

Art. 2674. - Direct Action against Insurer.
A third person damaged by the insured may bring an action
directly against the insurer or the insured, or against both.

Art. 2675. - Direction of Case.

(1)

A policy m'ay provide that the insurer shall have the
direction of any civil action brought by a damaged third
.
person against the insured.

(2)

Any provision to the effect that the insurer shall have the
direction of any criminal case originating from criminal
proceedings instituted against the insured shall be of no
effect. The insured may, in particular, exercise or refuse
to exercise his right to appeal his case.
721

Art. 2676. - Defenses Availahle to Insurer.
The insurer may set up against the damage~ third p~rson any
defenses he could have set up against the insured at the time of the
damage.
Art. 2677. - Compensation to he Paid to Damaged Person.
. Notwithstanding any provi$ion to the contrary, an insurer shall
not make payments to any other person until the insurer compensates
the damaged third per~on to the extent provided in the policy or to the
extent of any settlement with him.
Section 4. - Insurance of Persons
Paragraph 1. - General Provisions
Art. 2678. - Insurance of Persons.

(1)

Insurance of persons deals with the life, physical integrity
or health of the insured person.

(2)

Insurance of persons may be insurance of an individual or
insurance of a group of persons.

Art. 2679. - Insurahle Interest.

(1)

A person has an insurable interest in his own life and
health and' in the life" ànd health of his spo~se, of his
descendants ,andthe descendants of his spouse, or of
persons who c,ontribute to his support.

(2)

A person also has an insurable ,interest in the .life .and
health of his employees or of persons in whose life and
health he has a pecuniary or moral interest.
. A pers~n with a~ insurable interest who enters into a
contract of insurance is a subscriber to the policy.

Art. 2680. - Insurance ofPersons Not Contráct of Indemnity.

(1)

A contract for the insurance of persons is not a contract
of indemnity.
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(2)

The policy riiay freely fix the amount insured;

(3)

The insurer shall pay the amount due without regard to
the damage suffered by the insured person.

Art. 2681. - Insurer Not subrogated.
Notwithstanding any provision to the contrary, the insurel' who
has paid the agreed amount is not subrogated to the claims of the policy
holder, the insured person or the beneficiary against third persons who
caused the damage.
Paragraph 2. - Life Insurance

Art. 2682. - Defmition.
I·

(1)

A contract of lifé insurance is a contract by which the
insurer undertakes against payment of one or more
premiums to pay to the subscribel' or a beneficiary a
specified capitalor life interest:
(a)

ifthe insured person is alive at a date fixed in the
policy,or

(b)

if the insured person dies.

(2)

An insurer may issue a combined policy in ~hich he
undertakes to pay under both paragraphs (a) and (b) of
sub-Article (1).

(3)

Except as otherwise provided in Chapter 1 of thi; Title
regarding "Annuities," the provisions of this ,Chapter on
life i,nsurance govern life or fixed-term a~nuities issued
by insurel's.

Art. 2683. - Life Insurance made by Third Person.
I '

••

An insurance policy for the event of death may be made by a third
party. Except in the case of group insurance, such policy shall be of no
effect unless the insured person agrees in writing and indicates the
amount insured.
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Art. 2684. - Particulars in Life Insurance Policy.
. In addition to the particulars required under Article 2644, a life
insurance policy shall show:
(a)

the name and the date ofbirth ofthe insur:ed person;

(b)

the name of the beneficiary or a means to identify him;

(c)

the occurrence on which the payment of the agreed
amount depends;

(d)

the manner of calculating any reduction in value of the
. policy;

(e)

the manner of calculating the surrender value of the
policy and the rights relating to the surrender value of or
advances on the policy;

(f)

the conditions of reinstatement of a policy; and

(g)

the conditions of conversion of the policy, if applicable.

Art. 2685. - Policy to Order.
If the policy is to order, an endorsement of the policy shall be of
no effect unless it is dated and shows the name of the person to whom
the policy is endorsed.

Art. 2686. - Pledge.
A life insurance policy may be pledged by annexing an
endorsement to this effect to the policy or by endorsing a policy to order
and delivering the policy to the pledgee.

.

,

,

Art. 2687. - Insured Person to Agree to Assignment or Pledge.
The assignment, endorsement or pledge of the policy or the
changing of the beneficiary named in the policy shall be of no effect
unless the insured person agrees in writing.
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Art. 2688. - Murder hy Beneficiary.
An insurance policy covering the death of the insured person shall
be of no effect in respect of whom a criminal Court convicts of
intentionally attempting to kill or intentionally killing the insured
person.

Art. 2689. - Beneficiary ofLife Insurance.
(1)

An insurance policy covering the dt;ath of at: ins~red
person may be made to the benefit of specified
beneficiaries.

(2)

The following persons shall be deemed to be specified
beneficiaries notwithstanding that they are not
mentioned by name:

(3)

(a)

the subscriber's spouse, even if the marriage took
place aftel' the policy was entered into;

(b)

the subscriber's children, whether or not bom at
the time when the policy was entered into; and

(c)

the subscriber's heil's.

"

If the policy does not specify the beneficiary or the
beneficiary specified in the policy does not agree, the
subscribel' may name a beneficiary or substitute a
beneficiary for another by will, by an endorsement to the
policy, or by endorsing a policy to order.

Art. 2690. - Beneficiary Must he Alive.

(1)

Unless the policy provides otherwise, the benefit shall be
payable only on the condition that the beneficiary be alive
on the day when the capitalor life interest is to be paid.

(2)

If the insured person and the beneficiary die at the same
time or in circumstances which make it impossible to
determine which of them died first, the insured is, for the
purposes of the insurance, deemed to have survived the
beneficiary.
.
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(3)

If the insured person dies intestate and without an heir,
the beneficiary is deemed to ha~e' survived· the ins~red
person.

Art. 2691. - Agreement of Beneficiary.
The allocation of the benefit of a policy to a specified beneficiary
may not be revoked after the beneficiary has agreed to the policy.

Art. 2692. - Effect 'on Insurer.
The agreement of the beneficiary or the revocation of the
beneficiary may n,ot be invoked against the insurer unless the insurer
.
knows ofthe agreement or rev?cation.

Art. 2693. - Beneficiary Not Specified or Revoked or Not Live.
If no beneficiaty has been specified or he has been revoked or is
not alive, the capital to be paid by the insurer shall be paid into the
subscriber's succession. .
, I

Art. 2694. - Rights of Beneficiary.

.

(1)

The beneficiary
may claim directly
against the insurer.
,
,

(2)

The sums to be paid to a specified· beneficiary shall not
form part oL the insured person's succession. The
beneficiary shall be deemed to be entitled thereto as from
the day when the contract of insurance was entered into,
notwithstanding that he agreed ,to the policy after the
death of the insured person. '
,

(3)

The sums to be paid to the policy holder's spouse shall be
regarded as the personal property of that spotise.

Art. 2695. - No Refund.
, ,

The sums paid to the beneficiary shall not have to be refunded to
the inheritance.
.',
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Art. 2696. - Rights of Creditors.
The creditors of the insured person have no right on the sums to
be paid to the beneficiary.

Art. 2697. - Premiums Not paid.

(1)

The insurer may not bring an ac~ion for the payment of
premiums due in respect of a contract oflife insurance.

(2)

If a premium has not been paid at the due date on a policy
on which less than three annual premiums have been
paid, the insurer may demand payment. If payment is not
made within thirty days from the date of the demand, the
insurer may terminate the policy. The policy may not
provide for a shorter period.

(3)

If a premium has not been paid at the due date on a policy
on which at least three annual premiums have been paid
and payment is not made within thirty days from the date
of a demand for payment, the policy shall not lapse. The
insurer may issue a paid-up policy or otherwise reduce
the capitalor life interest of the policy.

Art. 2698. - Redemption ofPolicy.

(1)

Notwithstanding any provlslOn to the contrary, the
insured person may, at any time after three annual
premiums have been paid, ask to redeem an msurance
policy covering his death.

(2)

The Jllanner of calculating the price of redemption shall
be specified in the policy.
.

(3)

The provisions of this Artièle shall not apply to
provisional insurance policies covering death.
Paragraph 3. - Accident and He~lth Insurance

Art. 2699. - Accident Insurance.

(1)

A contract ofinsurànce against acèidents is a contract
whereby the insurer undertakes to p'ay a specified sum to .
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the insured person if he is the vlctlm of an accident
during the period specified in the policy, or to the
bene~ciary named in the policy, if the insured person dies.

(2)

The insurer may limit his guarantee to specified accidents
or specified consequences of an accident.

(3)

An accident includes any bodily injury arising out of an
unexpected extraneous occurrence.

Art. 2700. - Health Insurance.
A contract of health insurance is a contract whereby the insurer
undértakes to pay a specified sum to the insured person if he suffers of
illness, certified by a medical doctor, during the period specified in the
policy.

Art. 2701. - Coverage ofDisability.

(1)

If a policy provides coverage against disability, the policy
shall set out clearly the terms and conditions of payment
and the nature and extent of the disability covered.

(2)

Ifthe policy does not set out clearly the nature and extent
of the disability covered, the inability to carry on, wholly
or partially, one's usual occupation constitu~es the
disability.

Art. 2702. - Disclosed Diseases or Condition.
In accident or sickness insurànce, the insurer may not, except in
case of fraud, exclude or reduce the coverage by reason of a disease or
ailment disclosed in the application except under a clause referring by
name to the disease or ailment.

.

Art. 2703. - Undisclosed Diseases or Condition.
Except in the case of fraud, an insurer may not, ,by a general clause
in the policy, exclude or reduce the coverage because of a dise~se or
condition not disclosed in the application unless the disease or condition
appears w.ithin the fin~t two years of insurance.
.
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Art. 2704. ..; Medica! Examination.
In the case of a claim for disability, the insurer may require the
insured person to submit to a medical examination.

Art. 2705. - Relation to Life Insurance. '
Clauses of accident and health insurance which are accessory to a
contract of life insurance and clauses of life insurance which are
acce~sory to a contract of accident and hea~th insurance shall be
governed by the rules governing the principal contract.
Paragr~ph4. -

Group Insurance

Art. 2706. - Group Insurance.

(1)

A contract for group insurance of persons is a contract of
insurance which covers the p'a'rtiéipants in a specified
group and may, also cover their families or dependents.

(2)

An employer may enter into a co~tract for group
insurance which covers his employees.

(3)

Each participant covered, by the policy is authorized to
designate his beneficiary.

I

Art. 2707. - Issuance

ofPolicy.:~

,..

( 1)

In the case of a policy of group insurance, the insured
shall issue the master policy to the subscriber and shall
deliver to him the individual certificates' of insurance for
distribution to the participants covered by the policy.

(2)

Participants and beneficiaries may examine and make
copies ofthe policy at the subscriber's pIace of business.

(3)

In ease of a diserepaney between the, poliey and the
eertifieate, the partieipants may invoke the more
favorable terms.
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Art. 2708. - Concealment of Facts and False Statements in Group
Insurance.
(1)

If a participant in group insurance conceals facts or makes
false statements about age or risks, the concealment or
false statements affects only the insurance of the persons
who are the subject of the concealment or false
statements.

(2)

The representations of a partIcIpant may be invoked
against him only if the insurer has furnished him with a
copy of the representations.

Chapter 3. - Games and Wagers

Art. 2709. - Games and Wagers.

(1)

The provisions relating to insurance shall not apply to
operations which are in the nature of games and wagers.

(2)

Except as provided in Article 2710, games and wagers
shall not give rise to valid claims for payment.

(3)

Where a person capable ~n<ier civil law has
spontaneously paid a debt arising out of a game or wager
in which no' fraud has been 'committed, such' person
cannot claim back the sum paid.

Art. 2710. - Defense Based on Game Not Admissible.

(1)

A defense based on the invalidity of games and wagers
shaH· not be admissible in respect of stock exchange
speculations, even where such speculations are liquidated
by paying the differences, and regardless of the profession
and intention of the parties and of the importance of the
sp~culationf'

(2)

A defense based on the invalidity of games and wagers
shall not be admissible in respect of games or wagers
connected with sporting activities but the Court may
reduce the amount claiined where it 'thinks it to be
exceSSIve.
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(3)

A defense based on the invalidity of games and wagers
shall not be admissible in respect of any lottery or
wagering authorized by the government.
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TITLE VI - SETTLEMENT, CONCILIATION AND
ARBITRATION
Chapter 1. - Settlement
Art. 2711. - Definition.

A settlement contract is a contract by which the parties, through
mutual concessions, terminate an existing dispute or prevent a dispute
from arising in the future, without prejudice to the provisions of special
legislation.
Art. 2712. - Matters Subject to Settlement.

(1)

A settlement contract may be made to create, to modify
or to extinguish legal obligations.

(2)

No settlement contract may be made with respect to the
status or capacity of persons or to other matters contrary
to public policy.

Art. 2713 - Form.

A settlement contract shall comply with the formal requirements
for the creation, modification or extinction of these obligations.
Art. 2714. - Interpretation.

(1)

The terms of a settlement contract renouncing rights
shall be interpreted restrictively.

(2)

Renunciation by one party of all his rights, actions and
claims shall only extinguish those rights, actions and
claims in respect of which the settlement has been
reached.

(3)

Where a person who has made a compromise settlement
. on a right which he held in his own name subsequently
acquires a similar right in the name of another person,
the settlement shall not bind the newly-acquired right.
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Art. 2715. - Relative Effect.
A settlement made by one interested party shall not be binding on
the other interested parties and may not be set !lP by them.

Art. 2716. - Force of Res Judicata.

(1)

As between the parties, the settlement shall have the
force of resjudicata without appeal.

(2)

It may not be contested on the ground of a mistake made
by one or both of the parties concerning the rights on
which they have concluded the settlement.

Art. 2717. - Fundamental Mistake. - 1. VdiJ or False Documents.
A settlement contract may be ann"ulled on th'é ground of inistake
where it relates to a void instrument or a false document uniess, at the
time the contract was concluded, the parties had ,taken into account the
possibility that the in§trument might be void orthe document false.

Art. 2718. - 2. Unknown Judgment.

(1)

A settlement contract may be annulled where the dispute
which it was intended to ter:~inate has been settled by a
judgment having the force of res judicata where one or
both ofthe parties were unaware ofthejudgment.

(2)

Where an appeal lies f~om the judgment of which one or
both of the parties are unaware, the settlement contract
shall remain valid.

Art. 2719. - 3. General Settlement.

(1)

Where the p'arties' ha~é reached a ge'neral settlemènt with
regard to all the matters outstanding between them, the
settlement contract may not be annulled on the ground
that documents unknown to one or both of the parties at
the time the contract was concluded nave subsequently
been discovered.

(2)

The settlement contract may however qe annulled in such
a case' where the documents in question were willfully
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withheld by one of the parties at the time the contract
was concluded.

Art. 2720. - Warranties Due by Parties.
Unless otherwise agreed, a party who renounces a right makes no
warranty as to the right except that it is his right to compromise.

Art. 2721. - Declaratory Effect ofSettlement.
The settlement contract shall have a declaratory effect as regards
the rights which a party renounces t~erein. .-

Chapter 2. - Conciliation. "
Art. 2722. - Agreement to Conciliate. _
The parties to adispute may agree to entrust one or more third
parties with the mission of bringing the parties tqgether and, if possible,
negotiating a settlement between them.

.
'

Art. 2723. - Offer to Conciliate.

(1)

A party may, at any time, offer to conciliate.

(2)

If the other párty rejects the offer, there will be no
conciliation proceedings.

(3)

Ir ihe other party does not accept the offer within thirty
days after receiving it, the first party may elect to treat
the non-acceptance as a rejection of the offer.
,.
'

Art. 2724. - Appointment of One or More Conciliato:rs.

(1)

The parties may appoint one or more conciliators.

(2)

The parties may ask an institution or a third party to
appoint a conciliator.

(3)

A person appointed as a conciliator shall be free to accept
or to refuse his appointment.
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Art. 2725. - Period of Appointment.

(1)

The conciliator shall act as a conciliator for the period of
time agreed to by the parties or, in the absence of any
such limit, within six months from the date of his
appointment.

(2)

, During this period, a party may 10ltlate or continue
arbitral or judicial proceedings with respect to matters
submitted to conciliation only if necessary to preserve his
rights.

Art. 2726. - Conciliation Procedure.

(1)

The parties may agree on the procedure to be followed by
the conciliator or conciliators. They mayadopt rules of
conciliation published by an institution.

(2)

If the parties do nOt agree on the procedure, the
conciliator or conciliators may proceed in any manner
consistent with the mission of negotiating a settlement
between the parties.

(3)

Where the parties have appointed more than one
conciliator, the conciliators shall, in principle, act jointly.

Art. 2727. - Role ofConciliator.
(1)

By agreeing to an appointment as conciliator, the
conciliator agrees to assist the parties in an independent
'and impartial manner in their attempt, to reach an
am!cable settlement of their dispute. " .

(2)

He shall be guided by principles of objectivity, fairness
and justice.

(3)

He shall fol1ow the procedures agreed to by the parties
and give them an opportunity to state their views ful1y.
\

.

Art. 2728. - Duties of Parties.
(1)

The -parties shall cooperate. 10 good faith with the
conciliator.
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(2)

They shall provide the conciliator with all the
information necessary for the performance of his duties.

(3)

They shall refrain from any act that would make the
conciliator's task more difficult or impossible.

Art. 2729. - Proposals for Settlement.

,
(1)

The conciliator may, at any stage of the conciliation
proceedings, make proposals for a settlement of the
dispute.

(2)

The parties shall not be bound' by the terms of a proposed
settlement unless they expressly undertake in writing to
confirm the settlement.

. Art. 2730. - Application ofRules Regarding Settlement.
A settlement reached by the parties through conciliation is a
settlement contract governed by the provisions of Chapter 1 of this
Title.
Art. 2731. - Termination ofConciliation Proceeding.

(1) .

The parties terminate' a conciliation proceeding when
they expressly undertake in writing to confirm the
settlement or when they 'sign a written memorandum
stating that they have agreed to terminate the
proceeding.
I'

(2)

A conciliation proceeding is also terminated when each
conciliator, 'after consulting with the parties, signs a
written memorandum stating that further efforts at
conciliation áre not justified.

(3)

A

proceeding terminates when the
ap~ointment for ~ll conciliators expire.

periods

of

Art. 2732. - Conciliator's Expenses and Remuneration.

(1)

The parties shall reimburse the conciliator for any
reasonable expenses he has incurred in the performance
ofhis duties.
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(2)

He is not entitled to remuneration unless otherwise
expressly agreed.

Art. 2788. - Confidentiality.

(1)

The conciliator and the parties shall keep confidential all
matters relating to the conciliation proceedings.

(2)

They shall keep confidential any agreed settlement except
if its disclosure is necessary for purposes of enforcement.

Art. 2784. - Admissibility of Evidence in Other Proceedings.
Unless all parties agree to the disclosure, evidence of anything
said or of an admission made in the course of a conciliation proceeding is
not admissible in any arbitral or judicial proceeding.

Chapter 8. - Arbitration
Section 1. - Geperal Provisions

Art. 2785. - Scope of Application.

(1)

The provisions of this Chapter apply to arbitration,
whether domestic or international, except to family
arbitration. '.

(2)

The provisions of this Chapter, except articles 2742,
2743, 2772 and 2773, apply only if the place of arbitration
is in the territory of Eritrea.

(3)

The provisions of this Chapter shall not affect any other
law of Eritrea by virtue of which certain disputes may not
be submitted to arbitration or may be submitted to
,arbitration only according to provisions other than those
of this Chapter.

Art. 2786.,- Definitions and Rules oflnterpretation.
For the purposes of the provisions of this Chapter:
(a).

"arbitration" means any arbitration whether or not
administered by a permanent arbitral institution;
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(b)

"arbitral tribunal" means a sole arbitrator or a panel of
arbitrators;

(c)

"Court" means a body or organ of the judicial system of
Eritrea;

(d)

where a provIslOn of this Chapter, except article 2765,
leaves the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a
third party, including an institution, to make that
determination;

(e)

where a provision of this Chapter refers to the fact that
the parties have agreed or that they may agree or in any
other way refers to an agreement of the parties, such
agreement includes any arbitration rules referred to in
that agreement; and

(f)

where a provision of this 'Chapter, 'other than in articles
2760 (a) and 2769 (2) (a), refers to a claim, it also applies
to a counter-claim, and where'it refers~ to a defense, it also
applies to a defense to such counter-claim.

Art. 2737. - Reéeipt ofWritten Communicàti~ns.

(1)

Unless otherwise agreed by the parties:
(a)

any written communication' is deemed to have
been received if it is delivered to the addressee
personally or if' it is delivered at his place of
business, habitual residence or mailing address; if
none of these can be found after making a
reasonable inquiry, a .'written communication is
deemed to have been received -if it is sent to the
addressee's last-known place of business, habitual
r <residence or: mailiI1g address by 'registered letter
or any other means which provides a record of the
attempt to deliver it;

(b)

the communication is deemed to have been
received on the iday it is so delivered.
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(2)

The

prOvISlOnS of this article do
c~mmunications in Court proceedings.

not

apply

to

Art. 2738. - Waiver of Right to Object.
A party who knows that any provision of this Chapter from which
the parties may derogate or any requirement under the arbitration
agreement has not been con:plied with and yet proceeds with the
arbitration without' stating his objection to such non-compliance
without undue delay or, if a time-limit is provided therefor, within such
period of time, shall be deemed, to have waived his right to object.

Art. 2739. - Extent of Court Intervention.
In matters governed by the provisions of this Chapter, no Court
shall intervene except where so provided in the provisions of this
Chapter.

Art. 2740. .,. Court or Other Authority for Certain Functions of
Arbitration Assistance and Supervision.
The functions referred to in articles 2745 (3), 2745 (4), 2747 (3),
.2748,2751 (3) and 2771 (2) shall be performed by the High Court.

Section 2. - Arbitration Agreement
Art. 2741. - Definition and Form of Arbitration Agreement.
I

.

!

(1)

"Arbitration agreement" is an agreement by the parties to
submit to arbitration all or certain disputes which have
arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not. An
arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a
separate àgreemÊmt.

(2)

The arbitration agreement shall be in wrltmg. An
agreement is in writing if it is contained in a document
signed by the parties or in an exchange of letters, telex,
telegrams or other means of telecommunication which
provide a record of the agreement, or in an exchange of
statements of claim and defense in which the existence of
an agreement is alleged by one party and not denied by
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another. The reference in a contract to a document
containing an arbitration clause constitutes an arbitration
agreement provided that the contract is in writing and
the reference is such as to make that clause part of the
contract.

(3)

An arbitration agreement is also constituted by issuing of
a bill of 1<iding that expressly refers to an arbitration
clause contained in a charter party.

Art. 2742. - Arbitration Agreement and Substantive Claim before
Court.

(1)

A Court before which an action' is brotight in a matter
which is the subject of an arbitration agreement shall, if a
party so requests not later than when submitting his first
statement on the substance of the dispute, refer the
parties to arbitration unless it finds that the agreement is
null 'and void, inoperative or incapable of being
performed.

(2)'

Where an action referred to in' sub-Article (1) of this
article has been brought, arbitral proceedings may
nevertheless be commenced or continued, and an award
may be made, while the issue is pending before the Court.

.

Art. 2743. - Arbitration Agreement and Interim Measures by Court.
It is not incompatible with an arbitration agreement for a party to
request, before or during arbitral proceedings, from a Court an interim
measure ofpro~ection and for a Court to grant such measure.

..

Section 3. - Composition of Arbitral Tribunal
Art. 2744. - Number of Arbitrators.

(1)

The' parties are free to détermine the number of
arbitrators.

(2)

Failing such determination, the number of arbitrators
shall be three.
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Art. 2745. - Appointment of Arbitrators.

(1)

No person shall be precluded by reason ofhis nationality
from acting as an arbitrator, unless otherwise agreed by
the parties.

(2)

The parties are free to agrée on a procedure of appointing
the arbitrator or .arbitrators, subject to the provisions of
sub-Articles (4) and (5) ofthis article.

(3)

Failing such agreement:

(4)

(a)

in an arbitration with three arbitrators, each party
shall appoint one arbitrator, and the two
arbitrators thus appointed shallappoint the third
arbitrator; if a party fails to appoint the arbitrator
within thirty days of receipt of a request to do so
from the other party, or if the two arbitrators fail
to agree on the third arbitrator within thirty days
of their .appointment, the appointment shall be
made, upon request of a party, by the Court or
other authority specified in Article 2740; or

(b)

in an arbitration with a sole arbitrator, if the
parties are unable to agree on the arbitrator, he
shall be appointed, upon request of a party, by the
Court or other authority specified in Article 2740.

Where, under an appointment procedure agreed upon by
the parties:
(a)

a party fails to' act as required under such
procedure,

(b)

the parties, or two arbitrators, are unable to reach
an agreement expected of them under such
procedure, or

(c)

a third party, including an institution, fails to
perform any function entrusted to it under such
procedure,
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any party may reque~t the Cou~t Of other authority
specified in Article 2740 to take the necessary measure,
unless the agreement on the appóintment procedure
provides other means for securing the appointment.
(5)

A decision on a matter entrusted by sub-Article (3) or (4)
of this article to the Court or other authority specified in
Article 2740 shall bè subject to no appeal. The Court or
other authority, in appointing an arbitrator, shall have
due regard to any qualifications required of the arbitrator
by the agreement of the parties and to such
considerations as are likely to secure the appointment of
an independent and impartial arbitrator and, in the case
of a sole or third arbitrator, shall take into account as
weIl the advisability of appointing an arbitrator of a
nationality other than those ofthe parties.

Art. 2746. - Grounds for Challenge.

(1)

(2)

When a person is approached in connection with his
possible appointment as an arbitrator, he shall disclose
any circumstances likely to give rise to justifiabIe doubts
as to his impartiality or independence. An arbitrator,
from the time of his appointment and throughout the
arbitral proceedings, sháll without delay disclose any
such circumstances to the parties unless they have
already been informed ofthèm by'him.
.
.
.
An arbitrator may be challenged only if circumstances
exist that give rise to justifiabIe doubts as to his
impartiality or independence, or if he does not possess
'qualifications agreed to by the ,parties. A party may
challenge an arbitrator appointed by him, or in whose
appointment he has participated, only for reasons of
which he becomes aware aftel'. the appointment has been
made.
.

Art. 2747. - Challenge Procedure.

(1)

The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
sub-Article (3) ofthis article.
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(2)

Failing such agreement, a party who intends to challenge
an arbitrator shall, within flfteen days aftel'. becoming
aware of the constitution of the arbitral tribunal or aftel'
becoming aware of any circumstance referred to in article
2746 (2), send a written statement of the reasans for the
challenge to the arbitral tribunal. Unless the challenged
arbitrator withdraws' from his office or the other party
agrees to the challenge, the arbitral tribunal shall decide
on the challenge.

(3)

If a 'challenge under any procedure agreed upon by the
parties or under the procedure of sub-Article (2) of this
article is not successful, the challenging party may
request, within thirty days aftel' having received notice of
the decision rejecting the challenge, the Court or other
authority specified in article 2740 to decide on the
challenge, which decision shall be subject to no appeal;
while such a request is pending, the arbitral tribunal,
including the challenged arbitrator, may continue the
arbitral proceedings and make an award.

Art. 2748 . ..., Failu;re or Impossibility t?

(1)

If an arbitrator becomes de jure or de facto unable to
perform his functions or for other reasons fails to act
without undue delay, his mandate terminates if he
withdraws from his office or' if the parties agree on the
termination. Otherwise, if a controversy remains
concerning any of these grounds, any party may request
the Court or other authority specified in article 2740 to
decide on the termination of the mandate, which decision
shall be subject to no appeal.
,

(2)

Act~

.

If, under this article or article 2747 (2), an arbitrator
wlthdraws from his office or a party agrees to the
termination of the mandate of an arbitrator, this does not
imply acceptance of the validity of any ground referred to
in'this'article or article 2746 (2).

Art. 2749. ':' Appointment ofSubstitute

f\rbit~ator.

Where the mandate 'of an arbitrator
terminates under article 2747
"
.
or 2748 or because ofhis withdrawal from office for any other reason or
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because of the revocation of his mandate by agreement of the parties or
in any other case of termination of his mandate, a substitute arbitrator
shall be appointed according to the rules that were applicable to the
appointment of the arbitrator being replaced.

Art. 2750. - Liability of Arbitrators.

(1)

An arbitrator is not liable for negligence in respect of
anything done or omitted to be done in the capacity of the
arbitrator, except where his action or omission is
attributable to malice or fraud.

(2)

An employee or mandatary of the arbitral tribunal is not
liable for negligence in respect of anything done or
omitted to be done in the capacity of employee or
mandatary of the arbitral tribunal, except where his
action or omission is attributable to malice or fraud.

Section 4. - Jurisdiction of Arbitral Tribunal

Art. 2751. - Competence of Arbitral Tribunal to Rule on its '
Jurisdiction.

(1)

The arbitral tribunal may rule on its own jurisdiction,
including any objections with respect to the existence or
validity of the arbitration agreement. For that purpose,
an arbitration clause which forms part of a contract shall
be treated as an agreement independent of the other
terms of the contract. A decision by the arbitral tribunal
that the contract is null and void shall not entail ipso jure
the invalidity of the arbitration clause.

(2)

A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than the submission
of the statement of defense. A party is not precluded from
raising such a plea by the fact that he has appointed, or
participated in the appointment of, an arbitrator. A plea
that the arbitral tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to
be beyond the scope of its authority is raised during the
arbitral proceedings. The arbitral tribunal may, in either
case, admit a latér plea ifit considers the delayjustified.
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(3)

\

The arbitral tribunal may rule on a plea referred to in
sub-Article (2) of this article either as a preliminary
question or in an award on the merits. If the arbitral
tribunal rules as a preliminary question that it has
jurisdiction, any party may request, within thirty days
aftel' having received notice of that ruling, the Court
specified in article 2740 to decide the matter, which
decision shall be subject tb no appeal; while such a
request is pending, the arbitral tribunal may continue the
arbitral proceedings and make an award. Unless the
parties have agreed otherwise, the Court shall have
jurisdiction to try the case if the arbitral tribunal rules
that it has no jurisdiction on the ground that no valid
arbitration agreement exists between the parties.
I

Art. 2752. - Power of Arbitral Tribunal to Order Interim Measures.

(1)

Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any party to
take such interim measure of protection as the arbitral
tribunal may consider necessary in respect of the subjectmatter of the dispute. The arbitral tribunal may require
any party to provide appr9priate security in connection
with such measure.

(2)

Unless otherwise agreed .by the parties, Articles 2771,
2772 and 2773 apply to orders made under Article 2752
(1 ).

Section 5. - Conduct of Arbitral Proceedings
Art. 2753. - Equal Treatment of Parties.
The parties shall be treated with equality and each party shall be
given a full opportunity of pr~senting his case.

Art. 2754<. - Detennmation ofRules of Procedure.

(1)

Subject to the provisions of this Chapter, the parties are
free to agree on the procedure to be fol1owed by the
arbitral tribunal in conducting the proceedings.
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(2)

Failing such agreement, the arbitral tribunal may, subject
to the provisions of this Chapter, conduct the arbitration
in such manner as it considers appropriate. The power
conferred upon the arbitral tribunal includes the power to
determine the admissibility, relevance, materiality and
weight of any evidence.

Art. 2755. - Place of Arbitration.

(1)

The parties are free to agre'e on the place of arbitration.
Failing such agreement, the place of arbitration shall be
determined by the arbitral tribunal having regard to the
Ci,rcumstances of the case, including the convenience of
the parties.
. 'Nàhvithstanding tlie'provisions of sub-Article (1) of this
article, the arbitral tribunal may, unless otherwise agreed
•by the parties, meet at any place it considers appropriate
for consultation among its members, for hearing
witnesses, experts or the parties, or for inspection of
goods, other property or documents.

'.

Art. 2756. - Commencement of Arbitral Proceedings.

Unless otherwise agreed by the parties, the arbitral proceedings in
respect of a particular dispute commence on the date on which a request
for that dispute to be referred to· arbitration is received by the
respondent.

Art. 2757. - Language.

(1)

The parties are free to agree' on the language or
languages to be used in the arbitral proceedings. Failing
sllch agreement, the arbitral tribunal shall determine the
language or languages to be used in the proceedings.
This agreement or determination, lInless otherwise
specified therein, shall apply to any written statement by
a party, any hearing and any award, decision or other
communication by the arbitral tribunal.

(2)

The arbitral tribunal mayorder that any documentary
evidence shall be accompanied by a translation into the
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language or languages agreed upon by the parties or
determined by the arbitral tribunal.

Art. 2758. - Statements of Claim and Defense.
(1)

. Within the period of time agreed by the parties or
determined by the arbitral tribunal, the claimant shall
state the facts supporting his claim, the points at issue
and the relief or remedy sought, and the respondent shall
state his defense in respect of these particulars, unIess the
parties have otherwise agreed as to the required elements
of such statements. The parties may submit with their
statements all documents they consider to be relevant or
may add a reference to the. documents or other evidence
they will submit.

(2)

Unless otherwise agreed by the parties, either party may
amend or supplement his claim or defense during the
course of the arbitral proceedings, unless the arbitral
tribunal considers it inappropriate to allow such
amendment having regard to the delay in making it.

Art. 2759. - Hearings and Written Proceedings.

(1)

Subject to any contrary agreement by the parties, the
arbitral tribunal shall decide whether to hold oral
hearings for the presentation of evidence or for oral
argument, or whether the proceedings shall be conducted
on the basis of documents and other materiais. However,
unless the parties have agreed that no hearings shall be
held, the arbitral tribunal shall hold such hearings at an
appropriate stage of the proceedings, if so requested by a
party.

(2)

The parties shall be given suflicient advance notice of any
hearing and of any meeting of the arbitral tribunal for the
purposes of inspection of goods, other property or
documents.

(3)

All statements, documents Ol" other information supplied
to the arbitral tribunal by one party shall be
communicated to the other party. AIsoany expert report
or evidentiary document on which the arbitral tribunal
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may rely in making its decision shall be communicated to .
the parties.

Art. 2760. - Default of a Party.
Unless otherwise agreed by the parties, if, without showing
sufficient cause,
(a)

the claimant fails to communicate his. statement of claim
in accordance with Article 2758 (1); the arbitral tribunal
shall terminate the proceedings;

(b)

the respondent fails to communicate his statement of
defense in accordance with Article 2758 (1), the arbitral
tribunal shall continue the proceedings without treating
such failure in itself as an admission of the claimant's
allegations;

(c)

a~y party fails to appear at a hearing or to produce
documentary evidence, the arbitral tribunal may continue
the proceedings and make the award on the evidence
before it.

Art. 2761. - Expert Appointed by Arbitral Tribunal.

(1)

(2)

Unless otherwise agreed by the parties, the arbitral
tribunal:
(a)

may appoint one or more experts to report to it on
specific issues to be determined by the arbitral
tribunal; or

(b)

may require a party to give the expert any
relevant information or to produce, or to provide
access to, any relevant documents, goods or other
property for his inspection.

UnIess otherwise agreed by the parties, if a party so
requests or if the arbitral tribunal considers it necessary,
the expert shall, after delivery of his written or oral
report, participate in a hearing where the parties have the
opportunity to put questions to him and to present expert
witnesses in order to testify on the points at issue.
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Failing . any d~signa'ti6n by the parties, the arbitral
tribunal shall appIy the Iaw determined by the conflict of
Iaws ruies which it considers applicabie.

(2)

.

(s)

I,

The arbitral tribunal shall decide ix aequo et bonD or as
amiable compositeur only if the parties have expressly
authorized it to do so.
"

(4)

In all cases, the arbitral tribunal shall decide in
accordance with the terms of the contract and shall take
into acco,unt the' usages of the trade applicabie to the
transaction.

.

Art. 2766. - Decision Making by Panel of Arbitrators.

(1)

In arbitral proceedings with more than one arbitrator,
any decision of the arbitral tribunal shall be made, unless
otherwise agreed by the parties; 'by a majoiity of allits
members, However, questions of procedure may be
decided bya presiding arbitrator, if so authorized by the
parties or all members of the arbitral tribunal.

(2)

If the parties ' have ,'agreed on· an even number of
arbitrators, the arbitrators shall, when a deadiock arises,
appoint an ,additional ,arbitrator who shall act as the
chairman of the arbitral.tribunal. Failing such agreement
between the arbitrators in appointing the additional
arbitrator, such arbitrator shall, uniess the parties have
agreed otherwise, be, appointed, at the request of either
party, by the Court...

. ,.

, Art. 2;767. - Settlement.

(1)

If, d~riJ~garbitral pfoceedings,. the pa.rties. settle the
dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not
objected to by the arbi'tral tribunal, record the settlement
in the form of an arbitral award on agreed terms,

.

.

(2)

An a~la~d on agreed terms shall be 'made in accordance
with the provisions of Article 2768 and shall state that it
is an award. Such an award has the same status and effect
as any other award on the merits of the case.
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Art. 2762. - Court Assistance in Taking Evidence.
The arbitral tribunal or a party with the approval of the art
tribunal may request the High Court assistance in taking evidence.
Court may execute the request within its competence and accordil
its rules on taking evidence.

Art. 2763. - Intervention of Third Parties.

(1)

(2)

I

The intervention of a third party or third J
proceedings may be authorized only by virtue
arbitration agreement between the third party an,
parties in dispute.

1

Furthermore such matters are subject to the cons,
the arbitral tribunal.
.

Art. 2764. - Consolidation.

(1)

(2)

The parties are free to agree:
(a)

that the arbitral proceedings shall be consoli
with other arbitral proceedings, or

(b)

that concurrent hearings shall be held on
terms as may be agreed.

Unless the parties agree .to confer such power Ol
tribunal, the tribunal has no power to order consolid
ofproceedings or concurrent hearings.

I

Section 6. - Making of Award and Termination ofProceedinl

Art. 2765. - Rules Applicable to Substance of Dispute.

(1)

The arbitral tribuhal shall decide the disput
accordance with such rules of law as are chosen b
par~ies a,s applicable to the sub~ta!}ce of the dis,pute.'l
deslgnatlOn of the law or legal system of a glven ~
shall be construed, unless otherwise expressed, as din
referring to the substantive law of that State and n<
its conflict oflaws rules.
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Art. 2768. - Form and ·c.ontents of Award.

(1)

The award shall be made in writing and shall be signed
by the arbitrator or arbitrators. In arbitral proceedings
with more than one arbitrator, the signatures of the
majority of all members of the arbittal tribunal shall
suffice, provided that the reason for any omitted
signature is stated.
.

I

(2)

The award shall state the reasons upon which it is based,
unless the parties have agreed that no reasons are to be
given or the award is an award on agreed terms under
article 2767.

(3)

The award shall state its date and the place ofm"bitration
as determined in accordance with article 2755 (1). The
award shall be deemed to have been made at that place.

(4)

After the award is made, a copy signed by the .arbitrators
in accordance with sub-Article (1) of this article shall be
delivered to each party.

(5)

The award may be made' public oilly with the consent of
both parties.

Art. 2769. - Terminationof Proce.edings.

(1)

The arbitral proceedings are terminated by the final
award or by an order of the. arbitral tribunal In
accordance with sub-Article (2) ofthis article.

(2)

The arbitral tribunal shall issue an order for the
termination ofthe arbitral proceedings when:
(a).

the claimant withdraws his daim, unless the
respondent objects thereto and the arbitral
tribunal recognizes a legitimate interest on his
part in obtaining a fin al settlement of the dispute;

(b)

the parties agree on the terl11ination of the
proceedin~s;
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(c)

the arbitral tribunal finds that the continuation o(
the proceedings has for any other reason become
unnecessary or impossible.
,

(3)

.

The mandate of the arbitral tribunal terminates with the
termination of the arbitral proceedings, subject to the
provisions ofarticles 2770 and 2771 (4).

Art. 2770. - Correction and Interpretation 'of Award: Additional
Award.

(1)

Within thirty days of receipt of the award, unless another
period of time has been agreed upon by the parties:
(a)

a party, with notice to the other party, may
request thearbitral tribunal to correct in the
award any errors in computation, any clerical or
typographical errors or any errors of similar
nature;

(b)

if so agreed by the parties, a party, with notice to
the other party, may request the arbitral tribunal
to give an interpretation of a specific point or part
of the award; or

(c)

if the arbitral tribunal considers the request to be
justified, it' shall make the correction or give the
interpretation within thirty days of receipt of the
request. The interpretation shall form part of the
award.

(2)

The arbitral tribunal may correct any error of the type
referred to in sub-Article (1) (a) of this article on its own
initiative within thirty days of the date of the award.

(3)

Unless otherwise agreed by the parties, a party, with
notice to the other party, may request, within thirty days
of receipt of the award, the arbitral tribunal to make an
additional award as to claims presented in the arbitral
proceedings but omitted from the award. If the arbitral
tribunal considers the request to be justified, it shall make
the additional award within sixty days.
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(4)

The arbitral tribunal may extend, if necessary, the period
of time within which it shall make a correction,
interpretation or an additional award under sub-Article
(1) or (3) of this article.

(5)

The provisions of Article 2768 shall apply to a correction
or interpretation of the award or to an additional award.

Section 7. - Recourse against Award
Art. 2771. - Application for Setting Aside as Exclusive Recourse
against Arbitral Award.
(1)

Recourse to a Court against an arbitral award may be
made only by an application for setting aside m
accordance with sub-Articles'(2) and (3) ofthis article.

(2)

An arbitral award may be set aside by the Court specified
in article 2740 only if
(a)

the party making the application furnishes proof
that:
(i)

a party to the arbitration agreement referred
to in Article 2741 . was under some
incapacity; or the said,agreement is not valid
under thelaw to which the parties have
subjected it or, failing' any indication
thereon, under the law of Eritrea; or

(ii}

the party making the application was not
given proper notice ofthe appointment of an
arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

'(üi)

the award deals with a dispute not
contemplated by or not falling within the
terms of the submission to arbitration, or
contains decisions on matters beyond the
scope of the submission to arbitration,
provided that, if the decisions on matters
submitted to arbitration can be separated
from those not so submitted, only that part
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of the award which contains decisions on
matters not submitted to arbitration may be
set aside; or
(iv)

the composition of the arbitral tribunal or
. the arbitral procedure was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of' this Chapter from which the
parties cannot derogate, or, failing such
,agreement, was not in accordance with
provisions of this, Chapter; or
I

(b)

the Court finds that:
(i)

the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of Eritrea; or

(ii)

the award is in conflict with the public
policy of Eritrea.

(3)

An application for setting aside may not be made after
three months have elapsed from the date on which the
party making that application had received the award or,
if a request had been made under Article 2770, from the
date on ,which that request had been disposed of by the
arbitral tribunal.

(4)

The Court, when asked to set aside an award, may, where
appropriate and so requested by a party, suspend the
setting aside proceedings, for a period of time determined
by it in order .to give the same or a new arbitral tribunal
an opportunity to resume the arbitral proceedings or to
take such other action as in the arbitral tribunal's opinion
will eliminate the grounds for setting aside.

(5)

An award is in conflict with the public policy of Eritrea if
the making of the award was induced or affected by fraud
or corruption.

(6)

As soon as a decision setting aside the award has become
final, the jurisdiction of the same or a new arbitral
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tribunal shall revive, unless the award has been ~et aside
on the ground that a party to the arbitration agreement
referred to in Article 2741 was under some incapacity or
the said agreement is not valid under the law to which
the parties have subjected it or, failing any indication
thereon, under the law of Eritrea. The parties can agree
otherwise.

Section 8. - Recognition'and Enforcement of Awards
Art. 2772. - Recognition and Enforcement.

(1)

An arbitral award, irrespective of the country in which it
was made, shall be recognized as binding and, upon
applica,tion in writing to the High Court, shall be
enforced subject to the provisions of this article and of
Article 2773.
The party relying on an award or applying for its
enforcement shall supply the duly authenticated original
award or a duly certified copy thereof, and the original
arbitration agreement referred to in Article 2741 or a
duly certified copy thereof. If the award or agreement is
not,made in an officiallanguage of Eritrea, the party shall
supply a duly certified translation thereof into such
language.
'
,

(3)

(4)

.'.
The provlSlons m the Civil Procedure Code on
accelerated procedure shall apply where an application for
the enforcement of an arbitral award is made to the
extent that this Chapterdoes not contain provisions
deviating therefr'om. '
If the High Court grants, leave for enforcement, the
means of recourse mentioned in Article 2771 shall be the
, on(y means of recourse available. The setting aside of an
arbitral award causes by operation of law the annulment
of any leave for enforcement.
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Art. 2773. - Grounds for Refusing Recognition or Enforcement.

(1)

Recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may be
refused only:
(a)

at the request of the party against whom it is
invoked, if that· party furnishes to the competent
Court where recognition or enforcement is sought
proofthat:
(i)

a party to the arbitration agreement referred
to in article 2741 was under some incapacity;
or the said agreement is not valid under the
law to which the parties have subjected it or,
failing any indication thereon, under the law
ofthe'country where the award was made;

(ii)

the party against whom the award is
invoked was not given proper notice of the
appointment of an arbitrator or of the
arbitral proceedings or was otherwise unable
to present his case;

(iii)

the award deals with a dispute not
éontemplated by or not fà.lling within the
terms of the submission to arbitration, or it
contains decisions on matters beyond the
scope of the submission to arbitration,
provided that, if the decisions on matters
submitted to arbitration can be separated
from those not so submitted, that part of the
award which contains decisions on matters
sub~itted to arbitration may be recognized
and enforced;

(iv)

the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties or, failing
such agreement, was not in accordance with
the law of the country where the arbitration
took place; or
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(v)

(b)

the award has not yet become binding on the
parties or has been set aside or suspended by
'a Court of the country in which, or under
the law of which, that award was made; or

if the Court finds that:

(i)

the subject-matter of the dispute is not
capable of settlement by arbitration .under
the law of Eritrea; or

(ii)

the recognition or enforcement of the award
would he contrary to the public policy of
Eritrea.

(2)

If an application for setting aside or suspension of an'
award has been made to a Court referred to in sub-Article
(1) (a) (v) ofthis article, the Court where recognition or
ènforcement is sought may, if it considers it proper,
adjourn its decision and mayalso, on the application of
the party claiming recognition or enforcement of the
award, order the other party to provide appropriate
security.

(3)

An award is in conflict with the public policy of Eritrea if
the making of the award was induced or affected by fraud
or corruption.
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FINAL PROVISIONS
Art. 2774. - Repeals.
Unless otherwise expressly provided, all rules whether written or
customary previously in force concerning matters provided for in this
Code shall be replaced by this Code and are hereby repealed.

Art. 2775. - Rights Acquired Under Repealed Legislation.
I

•

(1)

Unless otherwise expressly provided, legal situations
éreated prior tç> the comi~g into force of this Code shall
remain valid notwithstanding that this Code modifies the
conditions on which such situations may be created.

(2)

Unle~s otherwi'se expressly provided, 'this Code shall not
affect the consequences having arisen out of such legal
situations prior to the coming into force of this Code.

Art. 2776. - Legal Situations Not Finally Created.

(1)

Unless otherwise expressly provided, where the
conditions for the creation of alegal situation mayor
need be present at various times, the provisions of this
Code shall only apply to such conditions as are not yet
finally fulfilled on the coming into force of the this Code.

(2)

Such conditions shall be governed by such further
requirements for the creation of alegal situation as are
laid down in this Code.

Art. 2777. - Law Modifying a Period of Time.

(1)

Where periods of time have expired prior to the coming
into force of this Code, nothing in this Code shall revive
them.

(2)

Where periods of time have been extended by this Code,
the provisions of this Code shall apply and the period
which has run prior to the coming into force of this Code
shall be deducted.
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(3)

Where periods of time have been shortened by this Code,
the periods provided by the law repealed by this Code
shall apply and the period which has run prior to the
coming into force of this Code shall be deducted.

Art. 2778. - Effect of Existing Legal Situations.

(1)

Unless otherwise expressly provided, the provISlOns of
this Code which specify the effects of extra-contractual
legal situations shall forthwith apply to legal situations
created prior to the coming into force of this Code.

(2)

Contracts existing on the coming into force of this Code
shall be governed by the provisions of the law under
which they have been made, unless the contract is
avoidable on the ground of mistake, fraud, thread, gross
disparity or as being unconscionable in such cases and
within such time as are provided in this Code.

Art. 2779. - Standard Tenns Used vis-à-vis a Consumer.
The Chapter on standard terms used vis-à-vis a consumer in Book
V on Obligations shall have application one year after the coming into
force of this Code.

Art. 2780. - Equal Application.
In this Code, unless the context in the specific provision dictates
otherwise, references to any gender shall be interpre~ed to also equally
apply to the opposite gender.
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